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Abstract 
 

Acquisitions represent a pivotal strategy for publicly listed state-owned enterprises (SOEs) to achieve 

rapid business expansion and enhance corporate value. However, these transactions carry substantial 
risks of failure that may expose directors to legal liability claims. This raises a critical question: how 

should the liability of directors of publicly listed SOEs be assessed when their post-acquisition decisions 

result in adverse outcomes? This research examines the application of the business judgment rule 
(BJR) as a legal standard for evaluating directors' liability in the context of post-acquisition decision-

making by publicly listed SOEs. Employing a normative juridical approach with statutory and conceptual 

analysis, this study investigates the challenges of applying the BJR within the distinctive dual mandate 
of SOEs, pursuing commercial profitability while simultaneously fulfilling public service obligations. The 

analysis focuses on balancing the need to provide legal protection that enables directors to undertake 

calculated business risks with the imperative to safeguard state assets and protect public shareholders' 
interests. The findings reveal that applying the BJR in its conventional form to SOEs presents significant 

challenges due to potential state intervention, non-commercial objectives, and heightened 

accountability expectations. This research concludes that a modified application of the BJR is necessary 
for publicly listed SOEs, supported by strengthened governance frameworks that ensure directors' post-

acquisition decisions adhere to principles of prudence, good faith, transparency, and accountability 

while accommodating the unique characteristics of state ownership. 
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INTRODUCTION  

In an increasingly competitive and dynamic business environment, companies are required to 
maintain business sustainability while enhancing corporate value through various strategies. These 
strategies may include improving internal conditions organically, such as through better operational 
management, new product development, sales strategy formulation, and human resource capability 
enhancement, as well as through inorganic business development. Inorganic business development 
strategies can be implemented through several forms, including mergers, acquisitions, joint ventures, 
and strategic alliances. Compared to organic growth, these strategies offer a faster alternative for 
growth through business scale expansion, market share enlargement, and more rapid synergy creation.  

In principle, business entities, particularly those in the form of limited liability companies, have 
the objective of generating profit, including State-Owned Enterprises (SOEs). SOEs are business 
entities whose capital is wholly or majority-owned by the State of the Republic of Indonesia through 
direct participation or where the State of the Republic of Indonesia holds special rights. The role of 
SOEs in national economic development is highly important and strategic as they contribute to the 
development of the national economy and state revenue. There are two types of SOEs under Law No. 
16 of 2025 concerning the Fourth Amendment to Law No. 19 of 2003 on State-Owned Enterprises (SOE 
Law No. 16/2025), namely Persero, whose primary objective is to generate profit, and Public 
Corporation (Perum), whose entire capital is owned by the State of the Republic of Indonesia and is not 
divided into shares, with the primary objective of providing goods and/or services for public benefit to 
fulfil the needs of the people or strategic requirements based on corporate management principles. For 
publicly listed Persero, the company has capital and several shareholders that meet certain criteria or 
conduct a public offering in accordance with the provisions of laws and regulations in the capital market 
sector. As a Persero, SOEs are required to generate profit by providing quality goods and/or services 
that are highly competitive and beneficial to society. 

In an era of global competition and continuously evolving market dynamics, state-owned 
enterprises (SOEs) are compelled to undertake business expansion and transformation to remain 
relevant and competitive. SOEs are expected to assume responsibility for managing strategic business 
sectors to prevent them from being dominated by specific entities (Swardhana & Monteiro, 2023). One 
strategy employed is acquisition, which is believed to deliver accelerated growth through synergies, 
operational efficiency, and business diversification. However, the success of an acquisition cannot be 
measured solely by the completion of the transaction, rather, it is predominantly determined by the 
effectiveness of post-acquisition integration. According to a KPMG study (2019), more than 80% of 
executives acknowledge that mergers and acquisitions transactions fail to achieve the expected 
business benefits for shareholders (KPMG, 2019). This data demonstrates that the post-acquisition 
integration process frequently becomes a critical vulnerability that impedes corporate value creation 
and the protection of shareholder interests. Post-acquisition integration failure can lead to various 
problems, including the destruction of corporate value, inter-shareholder disputes, and legal 
uncertainty. This issue becomes increasingly complex in Indonesia because the existing regulatory 
framework does not specifically govern post-acquisition integration. Acquisition practices also carry the 
risk of post-transaction integration failure, which can adversely affect corporate value and potentially 
expose decision-makers, particularly directors, to legal liability. 

Under the Indonesian legal system, director liability is comprehensively regulated in Law No. 40 
of 2007 on Limited Liability Companies (the "Company Law") and Law No. 19 of 2003 on State-Owned 
Enterprises, which was recently revised by Law No. 1 of 2025. Article 97(2) of the Company Law 
stipulates that directors must manage the company in good faith and with full responsibility for the 
company's interests and purposes. This provision serves as the legal basis for the application of 
fiduciary duties in the Indonesian context. Furthermore, Article 97(5) of the Company Law provides legal 
protection for directors by providing that directors shall not be held liable for corporate losses if they can 
prove that: (a) such losses were not caused by their fault or negligence; (b) they have managed the 
company in good faith and with due care for the interests and in accordance with the purposes and 
objectives of the company; (c) they have no conflict of interest; and (d) they have taken measures to 
prevent the occurrence or continuation of such losses. This provision implicitly adopts the business 
judgment rule principle in the Indonesian legal system. 

Specifically for State-Owned Enterprises (SOEs), Article 12, paragraph (3) of Law No. 19 of 2003 
stipulates that in carrying out their duties, members of the Board of Directors must adhere to the SOE's 
articles of association and prevailing laws and regulations and are obligated to implement the principles 
of good corporate governance. With the enactment of Law No. 1 of 2025 concerning the fourth 
amendment to the SOE Law, a significant change has occurred in the management structure of SOEs 
through the establishment of the Badan Pengelola Investasi Daya Anagata Nusantara (Danantara), 
which has taken over the SOE investment management function from the Ministry of State-Owned 
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Enterprises. State-Owned Enterprises (SOEs) represent a manifestation of the state's entrepreneurial 
role in overseeing sectors that directly impact the well-being of a significant number of individuals. 
Consequently, the growth and advancement of SOEs emerge as a crucial determinant of the long-term 
sustainability of national development, aiming to foster overall prosperity within the community (Saputra 
& Emovwodo, 2022). 

On the one hand, the board of directors is expected to act prudently and commercially, akin to a 
private business entity. On the other hand, their decisions are subject to public expectations and strict 
scrutiny from law enforcement authorities, particularly when such corporate actions result in losses. 
Along their journey, SOEs may experience financial losses due to a range of factors, including 
inadequate management practices, political and economic volatility, unfavorable legal conditions, and 
other adverse circumstances. When such losses occur, SOEs may face challenges in meeting their 
financial obligations to creditors (Tanaya & Sudiarawan, 2017). In the post-acquisition context, this 
dilemma becomes more complex due to 1) Integration Risks: The post-acquisition integration process 
carries a high risk of failure, even with thorough planning; 2) Divergent Standards of Assessment: There 
is no clear standard to distinguish between reasonable business failures and negligence that is legally 
actionable; 3) Time Pressures and Expectations: The board of directors faces pressure to generate 
synergies promptly and add value from the acquisition, which may lead to hasty decision-making. In 
this context, the Business Judgment Rule (BJR) doctrine emerges as a legal principle that provides 
protection to directors from legal liability if decisions are made in good faith, based on adequate 
information, and within the scope of their authority. However, in publicly listed State-Owned Enterprises 
(SOEs), where there exists a dimension of state interest beyond economic considerations, the 
application of BJR cannot be implemented as straightforwardly as in purely private entities. 

This research aims to analyze the application of BJR in assessing the liability of directors of 
publicly-listed SOEs in the post-acquisition context, including the juridical challenges that arise, and to 
provide policy recommendations for strengthening corporate governance and accountability. Adequate 
legal protection for directors is crucial to ensure that SOEs can operate with agility and competitiveness. 
Based on this background, this research formulates the following research question: "How can the 
Business Judgment Rule (BJR) doctrine serve as an objective and fair benchmark in assessing the 
liability of directors of publicly-listed SOEs in the post-acquisition context, particularly in balancing 
commercial objectives and the potential risk of state losses?" 
 
RESEARCH METHOD 

This research employs a normative legal research methodology with a statutory approach and a 

case study approach. The research examines the legal framework governing directors' liability in 
publicly-listed State-Owned Enterprises, particularly in post-acquisition scenarios, by analyzing relevant 

statutory provisions, including Law No. 19 of 2003 on State-Owned Enterprises (as amended by Law 

No. 1 of 2025), Law No. 40 of 2007 on Limited Liability Companies, and Law No. 31 of 1999 on the 
Eradication of Corruption (as amended). The study also draws upon secondary legal materials, 

including judicial decisions, legal doctrines, academic literature, and comparative legal analysis from 

jurisdictions that have developed the Business Judgment Rule. Legal materials are collected through 
library research and document analysis, and are analyzed qualitatively using a prescriptive-analytical 

method to assess the applicability, limitations, and potential reforms of the BJR doctrine in the 

Indonesian SOE context. The research further incorporates a case study analysis of post-acquisition 
corporate actions undertaken by publicly-listed SOEs to illustrate the practical challenges and legal 

ambiguities faced by directors, thereby providing empirical grounding for the legal analysis and policy 

recommendations. 
 

RESULTS AND DISCUSSION 

Theoretical Framework on the Application of the Business Judgment Rule in Publicly-Listed 
State-Owned Enterprises 

From the perspective of corporate law, the Limited Liability Company Law (UUPT) establishes 

three principal organs: the General Meeting of Shareholders (GMS), the Board of Directors, and the 
Board of Commissioners, each possessing functions and authorities that mutually balance one another 

within a checks and balances framework to protect the interests of the company and its shareholders. 

The Board of Directors holds the authority to manage the company as stipulated in Article 92, paragraph 
(1) of the UUPT, which is general in nature. This authority encompasses all aspects of corporate 

management, including the execution of acquisition strategies and post-transaction integration. As a 

form of accountability, the Board of Directors is obligated to manage the company in good faith, with 
full responsibility, and with due care, including when post-acquisition synergy realization fails to meet 

expected targets. 
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The Board of Commissioners’ function is to supervise management policies, the general course 
of management, and to provide advice to the Board of Directors. In the context of acquisitions, the 

supervisory function of the Board of Commissioners becomes crucial to ensure that the integration 

process proceeds in accordance with the established plans and targets. The General Meeting of 
Shareholders (GMS) is the corporate organ that possesses authority not vested in the Board of 

Directors or the Board of Commissioners, within the limits prescribed by law and/or the articles of 

association. In the context of acquisitions, the GMS plays a role in approving transactions and 
evaluating the accountability of the Board of Directors for the execution of such acquisitions. 

From a doctrinal perspective, fiduciary duties obligate the Board of Directors and the Board of 

Commissioners to act with due care based on adequate information (duty of care) and to be free from 
conflicts of interest while always prioritizing the best interests of the company (duty of loyalty). In the 

Indonesian legal system, this principle is adopted through the provisions of Article 97, paragraph (2) of 

the UUPT, which requires directors to manage the company in good faith and with full responsibility. In 
Black's Law Dictionary, fiduciary duty is defined as: 

"The duty to act with the highest degree of honesty and loyalty toward another person and in the 

best interest of the other person (such as the duty that one partner owes to another).” (Garner & Black, 
2004). 

The duty of care requires directors to act with reasonable prudence in making business decisions, 
including in the acquisition process and post-acquisition integration. In the context of acquisitions, this 
means that the Board of Directors is obligated to conduct adequate due diligence, consider all relevant 
material information, and make decisions based on rational analysis for the benefit of the company 
(Dharsana et al., 2023). The duty of loyalty requires directors to prioritize the interests of the company 
and its shareholders above personal interests. This aligns with the view that emphasizes the 
comprehensive nature of directors' responsibilities, encompassing legal, moral, and business aspects 
(Harahap, 2011). Accordingly, although directors are granted authority to manage the company in the 
performance of their duties and functions in order to achieve its objectives, such authority is not without 
limits and must always be exercised within the bounds of the company's interests. In developing nations, 
the enforcement of agency contracts within state-owned enterprises (SOEs) poses challenges, often 
resulting in ineffective monitoring mechanisms (Rochmatullah et al., 2023). 

 
The Business Judgment Rule Doctrine as a Protective Instrument 

In practice, the implementation of the fiduciary duty principle by directors cannot be separated 
from the application of the Business Judgment Rule (BJR) doctrine. The BJR doctrine has two principal 
orientations that operate concurrently: as a protective shield for directors and simultaneously as a 
standard of conduct that must be satisfied (Santiago, 2024). On the one hand, this doctrine provides 
legal protection to directors from personal liability for risky business decisions made. This protection 
applies as long as such decisions are made within the scope of authority, grounded in good faith, free 
from conflicts of interest, and based on adequate information. This encourages directors to take the 
strategic initiatives necessary for the advancement of the company's business. On the other hand, BJR 
functions as a safeguard for the company by establishing conditions that directors must fulfil. Legal 
protection will be forfeited if the directors' decisions are proven to have been made with conflicts of 
interest, negligence, or in violation of the law. Consequently, the directors of state-owned enterprises, 
as the governing bodies of SOEs, should be held accountable for their actions when making business 
decisions that have a detrimental impact on SOEs and state finances. 

In the post-acquisition context, BJR is highly relevant because the integration process involves 
various interrelated aspects such as organizational structure, operations, technology, culture, and other 
elements whose outcomes are difficult to predict accurately. Although planning may be conducted 
thoroughly, final results may deviate from expectations due to uncontrollable external factors. Therefore, 
the focus of legal assessment shifts from the outcome of a decision to the quality of the decision-making 
process itself.  

The legal framework in Indonesia has supported accountable management decision-making 
through the principles of Good Corporate Governance (GCG), which emphasize the importance of 
transparency, accountability, responsibility, independence, and fairness in corporate management. The 
implementation of GCG is believed to be aligned with the protection of shareholder rights, particularly 
those of minority shareholders, such that every corporate action, including acquisitions, must be 
consistent with these principles. Ultimately, GCG functions as an internal protection mechanism and a 
means to enhance investor confidence, which has a positive impact on the company's long-term value. 

The principles of BJR have been substantively adopted and reflected in Article 97, paragraph (5) 
of the UUPT. As long as directors can prove that the loss was not due to their fault or negligence, that 
they have managed the company in good faith and with due care, that they have no conflicts of interest, 
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and that they have taken measures to prevent the occurrence or continuation of the loss, then directors 
are exempted from personal liability for the company's losses. Suppose directors are proven to have 
violated any of these conditions, which essentially constitutes a breach of the fiduciary duty principle. 
In that case, the protection of BJR may be set aside, and directors may be held legally accountable for 
their actions (Prasetya, 2022). 
 
Agency Theory 

Agency theory, developed by Jensen and Meckling (1976), provides a theoretical framework for 
understanding the contractual relationship between principals (shareholders) and agents 
(management) in the corporate context. This theory identifies the potential for conflicts of interest that 
arise when the interests of agents are not always aligned with those of principals, known as the agency 
problem. Jensen and Meckling define the agency relationship as: 

“A contract under which one or more persons (the principal(s)) engage another person (the agent) 
to perform some service on their behalf which involves delegating some decision-making authority to 
the agent.” (Jensen & Meckling, 2019). 

In the context of supervision and accountability following corporate actions, this theory becomes 
important because directors must manage the company in accordance with the authority vested in them 
for the best interests of the company, particularly following corporate actions. Effective supervisory 
mechanisms are essential to ensure that integration policies are implemented in accordance with the 
company's objectives and shareholder expectations (Jensen & Meckling, 2019). 

Agency theory encourages the design of post-acquisition governance structures that can 
minimize moral hazard, for instance, by structuring the composition of the board of directors in 
proportion to majority ownership, or by requiring shareholder or board of commissioners approval for 
certain strategic decisions. These measures aim to reduce the risk of abuse of authority by agents and 
to ensure that promised synergies are genuinely pursued. Therefore, appropriate supervisory 
mechanisms and incentives are necessary to align the interests of both parties so that such conflicts 
can be minimized, particularly in the complex process of accountability following corporate actions. 
Considering the unique characteristics of SOEs as both development agents and business entities, a 
special supervisory model based on the business paradigm, such as the business judgment rule, should 
be implemented. This approach would enable directors to operate the company without being unduly 
burdened by criminal sanctions (Hartono & Rini, 2021). 

 
Application of BJR in the Post-Acquisition Phase 

The application of BJR in the post-acquisition phase of publicly listed SOEs faces unique and 
complex challenges. Unlike other corporate actions, post-acquisition integration is an ongoing process 
that involves various interacting dimensions. In this context, the accountability of directors is not limited 
to the acquisition decision itself but also encompasses a series of strategic and operational decisions 
made during the integration process. The first challenge is temporal legal uncertainty in the application 
of BJR. While in acquisition decisions, BJR can be applied at a specific point in time (when the decision 
is made), in the post-acquisition phase, directors must make a series of interrelated decisions over an 
extended period. The question that arises is: at what point can BJR be applied? Is it to each individual 
decision, or to the overall integration strategy? 

The second challenge is the complexity of performance measurement. In acquisitions, success 
can be measured by the completion of the transaction at a fair price. However, in the post-acquisition 
phase, success is measured by the realization of synergies, which are often intangible and require a 
long period to be measured objectively. This creates difficulty in determining whether failure to achieve 
synergy targets is the result of poor decisions or uncontrollable external factors. The third challenge is 
the interaction with SOE-specific regulations. Publicly listed SOEs are subject not only to the UUPT, 
but also to the SOE Law and various sectoral regulations. In the post-acquisition context, directors must 
ensure that the integration process not only generates commercial value but is also aligned with the 
social and strategic mission of the SOE. This can create difficult trade-offs between commercial 
efficiency and social objectives. 

Government Regulation No. 27 of 1998 on Mergers, Consolidations, and Acquisitions of Limited 
Liability Companies serves as a reference in regulating mergers and acquisitions in Indonesia. This 
provision includes the requirements and procedures that must be followed by companies intending to 
undertake corporate actions such as mergers and acquisitions. In the elucidation of Government 
Regulation 27/1998, it is stipulated that mergers, consolidations, and acquisitions should continue to 
consider the interests of the company, shareholders, employees, and the public, including interested 
third parties (Hartono & Rini, 2021). 
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Comparative Analysis: Temasek Holdings (Singapore) Governance Model 
To obtain a broader perspective, this research compares practices in Indonesia with Temasek 

Holdings’ governance model in Singapore. Temasek, as a sovereign wealth fund wholly owned by the 
Government of Singapore, has successfully created a balance between commercial interests and 
responsibilities as a state-owned entity (Chen, 2016). 

Temasek Holdings Pte Ltd., established in 1974, has become one of the most admired state-
owned enterprise (SOE) governance models in the world. As a sovereign wealth fund wholly owned by 
the Government of Singapore, Temasek has successfully created a unique balance between 
commercial interests and responsibilities as a state-owned entity. This model is compelling to study 
because Temasek has demonstrated that SOEs can operate with high efficiency without sacrificing 
public accountability. In the context of research on the application of the Business Judgment Rule (BJR) 
in publicly-listed SOEs in Indonesia, the Temasek model offers valuable insights into how to create an 
environment conducive to the effective application of BJR. Temasek's success is inseparable from a 
governance structure that enables directors to make bold business decisions without fear of 
criminalization, while maintaining high standards of accountability. 

Temasek's governance model is built upon three philosophical pillars that are simple yet 
fundamental. First, "substance over form," which emphasizes that the substance of decisions is more 
important than procedural formalities. This principle enables Temasek to focus on outcomes rather than 
becoming entangled in convoluted bureaucracy. In practice, this means that as long as decisions are 
made based on solid analysis and for the long-term interests of the company, formal procedures do not 
become obstacles (Temasek Holdings, 2025). 

Second, "long term over short term," which prioritizes long-term value over immediate gains. This 
philosophy is highly relevant to the application of BJR because it provides space for directors to make 
decisions that may not be profitable in the short term but are strategic for the future. Third, "institution 
over self," which places the interests of the institution above personal interests, reflecting a commitment 
to the duty of loyalty, which is the core of fiduciary duty. One of the main advantages of the Temasek 
model lies in its organizational structure, which creates operational independence despite being wholly 
owned by the state. Temasek's Board of Directors operates without any nominees or direct 
representatives from the government. This is a fundamental difference from common practice in many 
SOEs in other countries, including Indonesia, where key positions are often filled by government officials 
or politically appointed individuals. 

The key to the success of the Temasek model lies in its ability to create a clear separation (arm's-
length relationship) between the government as owner and management as asset manager. The 
following is a comparison with the context of SOEs in Indonesia. This independence does not mean 
that Temasek operates without oversight. On the contrary, oversight is conducted through more 
structured and transparent mechanisms. The Board of Directors has a constitutional obligation to 
protect the nation's past reserves, which requires the approval of the President of Singapore before 
such reserves can be utilized. This mechanism creates an effective system of checks and balances 
without disrupting day-to-day operational agility (Temasek Holdings, 2025). 

Temasek's committee structure is also designed to strengthen independence and accountability. 
There are four main committees: the Executive Committee, the Audit Committee, the Leadership 
Development & Compensation Committee, and the Risk & Sustainability Committee. Each committee 
is chaired by a non-executive director who is independent from management, ensuring that oversight 
is conducted objectively. What is particularly noteworthy is that Temasek applies the principle of "fair 
market value" in every investment disposal. This principle is highly relevant to the application of BJR 
because it provides an objective standard for assessing directors' decisions. Losses arising from 
disposals at fair market value are not treated as draws on past reserves, which means directors are 
protected from liability so long as they can prove the transaction was conducted at fair market value. 

When comparing the Temasek model with the practices of publicly-listed SOEs in Indonesia, 
several striking differences become apparent. First, in terms of mandate and objectives. Temasek has 
a very clear commercial mandate: to generate sustainable long-term returns for the state (Chen, 2016). 
In contrast, SOEs in Indonesia often carry dual objectives that sometimes present challenges, namely 
to seek profits as limited liability companies while simultaneously performing public service functions or 
acting as agents of development. The Government of Singapore acts as a relatively passive 
shareholder in Temasek's day-to-day operations. Intervention occurs only in matters relating to the 
protection of national reserves, not in specific investment decisions. 

In the Temasek model, BJR can function more effectively because directors' decisions can be 
measured by clear commercial parameters. Investment failures are regarded as reasonable business 
risks as long as the decision-making process can be accounted for. The fair market value standard 
provides an objective benchmark that protects directors from allegations of state losses. In Indonesia, 
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the application of BJR becomes more complex because commercially disadvantageous decisions can 
easily be drawn into the criminal law domain, particularly if there is political pressure or negative public 
perception. The absence of objective standards, such as fair market value, and political interference in 
decision-making places SOE directors in a vulnerable position. 

Although the Temasek model offers many valuable lessons, it cannot be easily implemented in 
Indonesia. Research indicates that the institutional factors underlying Temasek's success, such as 
strong governance, the role of foreign activity and market forces, and the government's willingness to 
act as a market leader, are key factors that have contributed to Temasek's current status. Indonesia 
has different characteristics, including a larger and more complex economy and a political system that 
is more democratic but also more fragmented. 

Nevertheless, the fundamental principles of the Temasek model such as operational 
independence, a clear mandate, and objective accountability standards can be adapted to suit 
Indonesian characteristics. In the context of BJR application, the Temasek model demonstrates that 
legal protection for directors can function effectively when supported by appropriate governance 
structures. Without fundamental reforms in SOE governance, the application of BJR in Indonesia will 
continue to face structural challenges that hinder its effectiveness. 

 
CONCLUSION  

The application of the Business Judgment Rule doctrine in assessing the liability of directors of 

publicly listed SOEs in the post-acquisition context requires a process-based review approach that 
focuses on the quality of the decision-making process rather than solely on short-term outcomes. While 

Indonesia's legal framework, as outlined in Article 97, paragraph (5) of the UUPT, provides an adequate 

foundation, its effective implementation is hindered by the inherent tension in the dual mission of SOEs, 
which are both commercial entities and instruments of public policy. This research demonstrates that 

post-acquisition integration failures, such as misalignment of KPIs, delays in system integration, and 

cultural resistance should not automatically negate BJR protection when directors can prove that 
decisions were made in good faith, with due care, without conflicts of interest, and accompanied by 

well-documented loss mitigation efforts. 

The challenges posed by the dual mission of publicly listed SOEs can be effectively managed 
through rigorous compliance with existing regulatory frameworks governing material transactions, 

affiliated party dealings, and corporate actions. More importantly, post-acquisition accountability must 

be strengthened through systematic documentation practices that serve the dual purpose of 
demonstrating accountability to stakeholders while providing legal protection for directors. Such 

documentation should include measurable synergy targets, records of ongoing oversight, integration 

progress assessments, and evidence of timely corrective actions.  
The comparative analysis with Temasek Holdings reveals that BJR’s effectiveness is 

fundamentally dependent on a governance architecture that achieves an optimal balance between 

operational independence and public accountability. Temasek's success in sustainable value creation 
stems from three critical elements: a clear and singular commercial mandate, objective accountability 

standards grounded in measurable principles such as fair market value, and legal certainty that protects 

business discretion from arbitrary criminalization. These elements create an environment where 
directors can exercise sound business judgment without fear of unwarranted legal consequences.  

For Indonesia, this research recommends three key reforms. First, regulatory authorities should 

develop clearer objective standards for evaluating director decisions in post-acquisition contexts, 
potentially adopting measurable benchmarks similar to the fair market value principle. Second, SOE 

governance frameworks must be reformed to reduce political interference and enhance operational 

independence, while maintaining robust accountability mechanisms. Third, legal protections for 
directors who follow proper decision-making processes must be strengthened to prevent the 

inappropriate criminalization of business judgments that result in losses. 

The effective application of BJR in Indonesia has significant implications for both corporate 
governance and economic development. By protecting sound business discretion while maintaining 

accountability, properly implemented BJR can encourage SOE directors to pursue strategic acquisitions 

and bold integration initiatives necessary for long-term value creation. This balance is essential not only 
for protecting shareholder interests but also for enhancing investor confidence in Indonesian capital 

markets. Ultimately, the successful implementation of these recommendations will enable publicly listed 

SOEs to fulfil their dual mandate more effectively, generating commercial returns while serving broader 
public policy objectives, thereby contributing to sustainable economic growth and development.   

 

 
 



922 922 922 922 

 

 

 

 

Awang Long Law Review, Vol. 8, No. 4, Juli 2026: 915 to 922 

922       

REFERENCES  
Chen, C. (2016). Solving the puzzle of corporate governance of state-owned enterprises: The path of 

the Temasek model in Singapore and lessons for China. Nw. J. Int'l L. & Bus., 36, 303. 

Dharsana, P. I. M., Kresnadjaja, I., & Dhananjaya, I. P. L. (2023). Application of the business judgment 
rule doctrine in Indonesian companies. Journal of Public Administration, Finance and Law, 27, 

381-388. 

Garner, B., & Black, H. (2004). Law Dictionary. West, a Thomson business “. St. Paul: WEST GROUP. 
Harahap, M. Y. (2011). Hukum Perseroan Terbatas, Sinar Grafika. 

Hartono, R. N., & Rini, W. S. D. (2021). Kerugian keuangan negara pada badan usaha milik negara 

(BUMN) dalam perspektif doktrin business judgement rule. Keluwih: Jurnal Sosial dan 
Humaniora, 2(1), 23-32. 

Jensen, M. C., & Meckling, W. H. (2019). Theory of the firm: Managerial behavior, agency costs and 

ownership structure. In Corporate governance (pp. 77-132). Gower. 
KPMG. (2019). "M&A: Accelerating Growth,", 2019, M&A Outlook Survey Report, p12. 

Rochmatullah, M. R., Rahmawati, R., Probohudono, A. N., & Widarjo, W. (2023). Is quantifying 

performance excellence really profitable? An empirical study of the deployment of the Baldrige 
Excellence Measurement Model in Indonesia. Asia Pacific Management Review, 28(3), 287-298. 

Prasetya, R. (2022). Perseroan terbatas: Teori dan praktik. sinar grafika. 

Santiago, F. (2024). Reconstruction of the Business Judgment Rule Doctrine in Indonesia: Legal 
Comparison with England, Canada, the United States, and Australia. Jurnal IUS Kajian Hukum 

Dan Keadilan, 12(1), 107-121. 

Saputra, R., & Emovwodo, S. O. (2022). Indonesia as legal welfare state: The policy of Indonesian 
national economic law. Journal of Human Rights, Culture and Legal System, 2(1), 1-13. 

Swardhana, G. M., & Monteiro, S. (2023). Legal Policy of State Financial Losses Arrangement in a 

State-Owned Enterprise. Bestuur, 11(1), 171-190. 
Tanaya, P. E., & Sudiarawan, K. A. (2017). Akibat Hukum Kepailitan Badan Usaha Milik Negara Pasca 

berlakunya Undang-Undang Nomor 17 tahun 2003 tentang Keuangan Negara. Jurnal 

Komunikasi Hukum (JKH), 3(1), 117-126. 
Temasek Holdings. (2025). "Corporate Governance." accessed 2 Oktober 2025, 

https://www.temasek.com.sg/en/about-us/corporate-governance. 

 


	APPLICATION OF THE BUSINESS JUDGMENT RULE IN ASSESSING DIRECTOR LIABILITY POST-ACQUISITION BY STATE-OWNED ENTERPRISES
	Audrey Adyuta Putri1*, Nyulistiowati Suryanti
	1,2Faculty of Law, Universitas Padjadjaran, Bandung, Indonesia
	audreyadyuta@gmail.com1*, nyulistiowati@unpad.ac.id2
	R Received 16 May 2026 • Revised 11 June 2026 • Accepted 27 June 2026 • Publish 8 July 2026
	Abstract
	Acquisitions represent a pivotal strategy for publicly listed state-owned enterprises (SOEs) to achieve rapid business expansion and enhance corporate value. However, these transactions carry substantial risks of failure that may expose directors to l...
	Keywords: acquisition; business judgment rule; state-owned enterprise
	Copyright @ 2026 Authors. This is an open access article distributed under the terms of the Creative Commons Attribution-NonCommercial 4.0 International License (http://creativecommons.org/licenses/by-nc/4.0/), which permits unrestricted non-commercia...
	INTRODUCTION
	RESEARCH METHOD
	This research employs a normative legal research methodology with a statutory approach and a case study approach. The research examines the legal framework governing directors' liability in publicly-listed State-Owned Enterprises, particularly in post...
	RESULTS AND DISCUSSION
	Theoretical Framework on the Application of the Business Judgment Rule in Publicly-Listed State-Owned Enterprises

	From the perspective of corporate law, the Limited Liability Company Law (UUPT) establishes three principal organs: the General Meeting of Shareholders (GMS), the Board of Directors, and the Board of Commissioners, each possessing functions and author...
	The Board of Commissioners’ function is to supervise management policies, the general course of management, and to provide advice to the Board of Directors. In the context of acquisitions, the supervisory function of the Board of Commissioners becomes...
	From a doctrinal perspective, fiduciary duties obligate the Board of Directors and the Board of Commissioners to act with due care based on adequate information (duty of care) and to be free from conflicts of interest while always prioritizing the bes...
	"The duty to act with the highest degree of honesty and loyalty toward another person and in the best interest of the other person (such as the duty that one partner owes to another).” (Garner & Black, 2004).
	CONCLUSION
	The application of the Business Judgment Rule doctrine in assessing the liability of directors of publicly listed SOEs in the post-acquisition context requires a process-based review approach that focuses on the quality of the decision-making process ...
	The challenges posed by the dual mission of publicly listed SOEs can be effectively managed through rigorous compliance with existing regulatory frameworks governing material transactions, affiliated party dealings, and corporate actions. More importa...
	The comparative analysis with Temasek Holdings reveals that BJR’s effectiveness is fundamentally dependent on a governance architecture that achieves an optimal balance between operational independence and public accountability. Temasek's success in s...
	For Indonesia, this research recommends three key reforms. First, regulatory authorities should develop clearer objective standards for evaluating director decisions in post-acquisition contexts, potentially adopting measurable benchmarks similar to t...
	The effective application of BJR in Indonesia has significant implications for both corporate governance and economic development. By protecting sound business discretion while maintaining accountability, properly implemented BJR can encourage SOE dir...
	REFERENCES
	Chen, C. (2016). Solving the puzzle of corporate governance of state-owned enterprises: The path of the Temasek model in Singapore and lessons for China. Nw. J. Int'l L. & Bus., 36, 303.
	Dharsana, P. I. M., Kresnadjaja, I., & Dhananjaya, I. P. L. (2023). Application of the business judgment rule doctrine in Indonesian companies. Journal of Public Administration, Finance and Law, 27, 381-388.
	Garner, B., & Black, H. (2004). Law Dictionary. West, a Thomson business “. St. Paul: WEST GROUP.
	Harahap, M. Y. (2011). Hukum Perseroan Terbatas, Sinar Grafika.
	Hartono, R. N., & Rini, W. S. D. (2021). Kerugian keuangan negara pada badan usaha milik negara (BUMN) dalam perspektif doktrin business judgement rule. Keluwih: Jurnal Sosial dan Humaniora, 2(1), 23-32.
	Jensen, M. C., & Meckling, W. H. (2019). Theory of the firm: Managerial behavior, agency costs and ownership structure. In Corporate governance (pp. 77-132). Gower.
	KPMG. (2019). "M&A: Accelerating Growth,", 2019, M&A Outlook Survey Report, p12.
	Rochmatullah, M. R., Rahmawati, R., Probohudono, A. N., & Widarjo, W. (2023). Is quantifying performance excellence really profitable? An empirical study of the deployment of the Baldrige Excellence Measurement Model in Indonesia. Asia Pacific Managem...
	Prasetya, R. (2022). Perseroan terbatas: Teori dan praktik. sinar grafika.
	Santiago, F. (2024). Reconstruction of the Business Judgment Rule Doctrine in Indonesia: Legal Comparison with England, Canada, the United States, and Australia. Jurnal IUS Kajian Hukum Dan Keadilan, 12(1), 107-121.
	Saputra, R., & Emovwodo, S. O. (2022). Indonesia as legal welfare state: The policy of Indonesian national economic law. Journal of Human Rights, Culture and Legal System, 2(1), 1-13.
	Swardhana, G. M., & Monteiro, S. (2023). Legal Policy of State Financial Losses Arrangement in a State-Owned Enterprise. Bestuur, 11(1), 171-190.
	Tanaya, P. E., & Sudiarawan, K. A. (2017). Akibat Hukum Kepailitan Badan Usaha Milik Negara Pasca berlakunya Undang-Undang Nomor 17 tahun 2003 tentang Keuangan Negara. Jurnal Komunikasi Hukum (JKH), 3(1), 117-126.
	Temasek Holdings. (2025). "Corporate Governance." accessed 2 Oktober 2025, https://www.temasek.com.sg/en/about-us/corporate-governance.

