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Abstract

The enactment of Law No. 1 of 2023 on the Criminal Code (KUHP) marks a fundamental
transformation in Indonesia’s criminal justice system, shifting the paradigm from retributive justice
toward corrective, rehabilitative, and restorative justice. This research aims to analyze the
transformation of the judge’s role from being a mere “mouthpiece of the law” (la bouche de la loi) to
becoming a progressive legal finder (rechtsvinding), while examining the balancing mechanism
between formal legal certainty and substantive justice. Using a normative legal research method
with conceptual and statutory approaches, this study finds that the new Criminal Code grants broad
humanistic discretionary power to judges. This is reflected in Article 12 regarding the recognition of
living law, Article 51 concerning holistic sentencing guidelines, and Article 54 regarding judicial
pardon. The research findings emphasize that this new role requires judges to perform
individualized sentencing that considers the subjective condition of the perpetrator and the
restoration of the victim. However, the flexibility of this discretion brings consequences regarding the
urgency of moral integrity and the accountability of legal reasoning (ratio decidendi). Without solid
ethical standards, discretion risks falling into judicial arbitrariness. This research concludes that the
success of national criminal law reform depends heavily on the intellectual readiness of judges to
harmonize statutory texts with the sense of justice embedded within society.
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INTRODUCTION

Indonesia’s criminal justice system is currently on the brink of major transformation in line with
the dynamics of national law. For decades, legal practice in Indonesia has been heavily influenced by
a tradition that views judges in a rigid manner. Within the criminal justice system, several law
enforcement factors influence its operation, with judges playing a key role. Judges hold a critically
important or even decisive position because the final decision regarding a person’s fate rests in their
hands, making them the most influential determinant within the criminal justice system (Yusuf DM et
al., 2023). However, over time, an urgent need has emerged to re-examine this role so that it is not
merely administrative.

The integrity and independence of judges serve as the primary foundation for ensuring that the
law functions as a protector of human rights. A judge’s role is not limited to merely enforcing the law
but also encompasses proactive functions such as creating new law and pioneering legal
advancements through progressive rulings (Sengkey et al., 2023). A judge’s ruling is not merely a
document but a representation of the justice the public expects. Historically, there has been a tension
between legal certainty and substantive justice. Judges are often faced with a dilemma between
strictly applying the text of the law or seeking justice. Judges should not merely act as a “ t
mouthpiece of the law,” but also as legal innovators in line with the cultural values alive in society,
particularly the values of Pancasila (Dewi, 2010). A rigid approach often undermines the sense of
justice if applied without considering the sociological context of the case.

The existence of judicial power in Indonesia is grounded in a constitutional mandate that
establishes the judiciary as an independent institution. This is as affirmed in Article 24 of the 1945
Constitution of the Republic of Indonesia, which states:

(1) Judicial power is an independent authority responsible for administering justice to uphold the
law and justice.

(2) Judicial power is exercised by a Supreme Court and judicial bodies under its authority within
the general court system, the religious court system, the military court system, the
administrative court system, and by a Constitutional Court.

(3) Other bodies whose functions are related to judicial power are regulated by law.

Institutionally, this authority is distributed to the Supreme Court along with the judicial hierarchy
under it, as well as the Constitutional Court. In practical terms, judges act as both intellectual actors
and state officials who directly exercise this authority. A judge’s authority to examine and adjudicate
cases is not merely the execution of technical procedures, but the embodiment of judicial
independence to achieve substantive justice for those seeking it.

Although a judge’s primary function is as an adjudicator, judges have a broader strategic role in
the development of legal intellectualism, particularly in today’s digital age. The rapidly developing
technological infrastructure should be utilized by judges to avoid being confined solely to routine
courtroom activities. The digital age provides judges with the means to mobilize their intellectual
capacity to offer legal enlightenment to the public as well as to fellow judicial officials.

Judges as Creators of Law (Rechtsvinding) The first strategic role of judges in fostering
intellectual development is as creators of law through high-quality judicial decisions. Judges must no
longer merely act as the “mouthpiece of the law” (la bouche de la loi), rigidly applying the text of the
law. Instead, judges must be able to act as catalysts who uncover the essence of justice, and even
dare to break legal norms (rule breaking) when existing norms are deemed unjust in order to discover
true justice.

Furthermore, a judge’s courage in making such legal breakthroughs will lead to the creation of
landmark decisions. Such decisions hold strategic value that transcends the mere resolution of
disputes between parties, as they become an intellectual legacy establishing new legal principles for
future judges to follow (Rahardjo, 2009). Within the legal ecosystem, landmark decisions make a
significant contribution to intellectual development because they transform into primary sources of
study in the academic world, sparking scholarly discourse and fostering the creation of scholarly
works that enrich the national body of jurisprudence.

Progressive rulings will spur the creation of new scholarly works and enrich the national legal
scholarly tradition. Judges in the digital age must transform into multidimensional actors: as
adjudicators in the courtroom and as builders of legal intellectualism outside the courtroom. Through
their roles as legal innovators, academics, speakers, and writers, judges make a tangible contribution
to the development of legal awareness and scholarly tradition in Indonesia. Adapting to technology is
not merely a matter of courtroom technicalities, but a tool for disseminating the values of justice and
truth to the broader public (Rahardjo, 2009).

In the context of progressive law, the judge’s paradigm must shift. Judges are expected to
reflect the principles of justice, certainty, and utility as the primary foundations of the judicial system
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when rendering decisions (Sengkey et al., 2023). This requires judges to rely on their conscience and
convictions grounded in trial facts, not merely procedural formalities.

The National Criminal Code Law No. 1 of 2023 and the spirit of criminal law reform bring a shift
from retributive justice toward restorative justice. This principle emphasizes the restoration of the
situation, not merely retribution. In its application, judges must prioritize the principle of restorative
justice, whose primary aim is to restore the situation, not merely to punish, especially in cases
involving vulnerable groups (Nirwan, 2024). Regarding the types of sanctions, the new Criminal Code
introduces a more varied range of sentencing alternatives to address the issue of overcrowding in
correctional facilities. This law no longer treats imprisonment as the primary means (the go-to option),
but instead provides options for probation and community service for minor offenses.

This mechanism requires judges to be selective and prudent in choosing the most appropriate
type of sanction, prioritizing the principle of criminal punishment as a last resort (ultimum remedium)
and avoiding excessive stigmatization of perpetrators of minor offenses. Law No. 1 of 2023 grants
judges broad discretionary authority through the concept of judicial pardon. In certain situations, even
if a criminal act is proven to have been committed, a judge has the authority not to impose a sentence
or to impose a measure if the act is minor, the offender is a minor, or the offender's personal
circumstances warrant it. This feature reaffirms the judge’s position as the holder of an independent
and dignified judicial power, who must not be held hostage by the rigidity of statutory provisions, but
must act as a humane and conscientious adjudicator.

The challenge for judges in this new paradigm is facing pressure from various parties. Judges
often face political pressure, difficult decisions, and a changing social making judicial ethics the key to
maintaining the integrity of the judicial system (Dewi, 2024). Without strong integrity, the broad
discretion granted by the law risks being abused or creating new injustices. Additionally, judges play a
proactive role in filling legal vacuums (rechtsvacuum). Judges are expected to engage in judicial
interpretation to address gaps in legislation to achieve substantive justice (Sengkey et al., 2023).
Thus, the law can remain relevant to the times and the needs of society.

Substantive justice is particularly evident in the handling of specific cases such as juvenile
criminal cases. In this context, judges have a complex and multidimensional role, acting as mediators,
educators, and supervisors to ensure children receive a second chance (Nirwan, 2024). The
principles of rehabilitation and social reintegration applied in juvenile cases serve as a model for how
substantive justice should be prioritized. The implementation of this new paradigm requires mental
preparedness and ethical commitment. The role of a judge is not merely that of a law enforcer but
also a guardian of justice, for which ethics and social responsibility are essential to maintaining public
trust (Dewi, 2024). The alignment between written rules and the public’'s sense of justice is the
primary test of a judge’s professionalism.

The primary focus is on the balancing mechanism between legal certainty and substantive
justice, referencing the principle that judges are the primary decision-makers whose rulings influence
the entire criminal justice system (Yusuf DM et al., 2023). This approach is crucial given the judge’s
position as the primary and most influential decision-maker in the criminal justice system, where
every ruling carries systemic implications for individual fates and public trust. Furthermore, this study
will highlight that the extent of such authority must be grounded in a solid foundation of integrity and
ethics to prevent interventions that could undermine judicial independence.

Based on the background outlined above, the primary focus of this study lies in the
fundamental shift in the paradigm of the judge’s role following the enactment of Law No. 1 of 2023. It
is necessary to conduct an in-depth examination of how the construction of the judge’s role in this
new Criminal Code differs diametrically from the role of judges under the old, colonial-era Criminal
Code (WvS). This analysis is crucial to understanding whether the changes in the statutory text truly
introduce new philosophical implications that position judges no longer merely as mere conduits of
the law (Dewi, 2010)- Furthermore, judges are now expected to be more proactive in pioneering legal
innovations to fill existing regulatory gaps (Sengkey et al., 2023).

Another issue under scrutiny concerns the operational mechanisms by which judges exercise
the discretion granted by the new law. Specifically, this study examines how judges balance two
often-conflicting poles legal certainty and substantive justice by referencing the Sentencing
Guidelines in the New Criminal Code. The tension between the obligation to adhere to the legal text
and the obligation to uncover the values of justice is a crucial point, where judges are expected to
simultaneously reflect the principles of justice, certainty, and utility in every decision (Sengkey et al.,
2023). Without this balance, the application of the law risks falling into arbitrariness or rigidity that
undermines the public’s sense of justice.

In line with this research question, the primary objective of this study is to map the
transformation of the judge’s role within Indonesia’s criminal justice system. This mapping is crucial
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given that judges play the most decisive role in the criminal justice system, where the final decision
regarding a person’s fate depends entirely on the judge’s integrity and understanding (Yusuf DM et
al., 2023). Thus, this study aims to provide a comprehensive picture of the judge’s position within the
new national criminal law architecture, and to ensure that judges act not only as enforcers of the law
but also as guardians of justice (Dewi, 2024).

Furthermore, this study aims to analyze the challenges judges face in applying substantive
justice without undermining legal certainty. This analysis is directed at identifying real obstacles, such
as political pressure and difficult decisions that judges often face (Dewi, 2024), as well as how to
apply the principles of restorative justice which focus on rehabilitation, as has been implemented in
the juvenile justice system within the context of general criminal law (Nirwan, 2024). The final results
are expected to contribute to strengthening judicial independence in realizing the goals of a modern
and humane criminal justice system.

RESEARCH METHOD

This study is designed as a normative legal study conducted through a literature review to
examine relevant legal materials. The primary data sources consist of primary legal materials, namely
Law No. 1 of 2023 on the Criminal Code (KUHP) and the Law on Judicial Power, supplemented by
secondary legal materials such as academic journals, legal sociology literature, and academic papers
on the drafting of the new Criminal Code. All collected data was then analyzed qualitatively by
applying a comparative approach to examine regulatory changes and a conceptual approach to delve
into the paradigm shift in criminal punishment within the judicial system.

RESULTS AND DISCUSSION
Philosophical and Juridical Transformation: A Paradigm Shift in the Role of Judges from
Legalism Toward Substantive Justice

The most fundamental shift in Law No. 1 of 2023 compared to the old Criminal Code (WvS) is
the attempt to deconstruct the rigid doctrine of legalism. Under the old Criminal Code regime, judges
were often positioned merely as the “mouthpiece of the law” (la bouche de la loi), where their primary
duty was simply to mechanically apply the letter of the law without adequate room for interpretation
(Sengkey et al., 2023). This old paradigm is deeply rooted in the tradition of legal positivism, which
views legal certainty as the sole primary objective an objective often achieved at the expense of the
public’s sense of justice. In this context, judges tend to be fixated on procedural formalities, resulting
in rulings that often feel dry and detached from social reality, merely to satisfy the letter of the law
without considering the sociological context of the case (Dewi, 2010).

However, under the new paradigm championed by the National Criminal Code, judges are no
longer merely technical implementers; they are required to pioneer legal innovations and fill legal
gaps through progressive rulings that do not merely recite the text but interpret the context (Sengkey
et al., 2023). This proactive role requires judges to explore the legal values and sense of justice that
exist within society, and to use their conscience in every decision-making process. This marks a new
era in which judges must draw upon their conscience and convictions not merely the logic of rules to
achieve the true material truth (Dewi, 2010).

"...This is in line with the mandate of Article 12(2) of Law No. 1 of 2023, which affirms that an
act may be declared a criminal offense if it is unlawful or contrary to the law as it exists in
society, even if such an act is not expressly regulated by legislation."

In line with this shift in role, there has been a reorientation of the purpose of criminal
punishment from a retributive approach to a corrective and restorative one. The old Criminal Code
was heavily imbued with a spirit of retribution, where the primary focus of the judiciary was to punish
offenders in proportion to their crimes for the sake of legal certainty alone. This paradigm underwent
a drastic shift in Law No. 1 of 2023, which adopted a modern approach. Judges now play a central
role in determining sanctions that aim not only to impose physical punishment but also to restore the
situation. In carrying out this function, judges must balance legal certainty, justice, and public interest,
ensuring that the decisions made provide restorative solutions for victims and society (Sengkey et al.,
2023).

This transformation toward restorative justice has actually shown signs of implementation
within the juvenile criminal justice system, which now serves as a model for the reform of general
criminal law. In handling cases involving children, judges are required to play a multidimensional role
as mediators, educators, and supervisors who prioritize rehabilitation over incarceration (Nirwan,
2024). Judges are obligated to ensure that judicial procedures protect the rights of the accused while
simultaneously striving for social reintegration. This approach requires judges to consider the impact
of sentencing on the accused’s future a perspective that was previously often overlooked in the
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application of the old Criminal Code, which was more punishment-oriented but lacked a focus on
rehabilitation (Nirwan, 2024).

The consequence of this broad discretion and paradigm shift is an increased demand for
judicial integrity and ethics. Since judges play the most decisive role in the criminal justice system and
a person’s fate depends on their rulings, judicial independence must be accompanied by a high
degree of moral responsibility (Yusuf DM et al., 2023). Without strong integrity, the freedom to
interpret substantive justice risks being abused or influenced by external pressures such as politics
and public opinion. Therefore, judicial ethics are the key to ensuring that this new paradigm truly
delivers justice, rather than merely creating new arbitrariness in the name of discretion (Dewi, 2024).

The paramount challenge to the existence of judicial discretion in upholding the National
Criminal Code paradigm in the digital age does not lie in technical proficiency in educating the public
through technological platforms, but rather rests on an existential struggle to defend the bastion of
judicial independence against the hegemony of mass opinion. The emergence of the “No Viral, No
Justice” phenomenon in contemporary criminological studies has transformed into digital surveillance
that generates massive external pressure on the integrity of the adjudication process. In this
ecosystem, the collective anger of the public often seeks to intimidate and coerce judges into setting
aside the principle of individualized sentencing to satisfy the public’s irrational thirst for retributive
punishment (Manulang et al., 2025).

Navigating this crisis of systemic pressure, the objectivity and clarity of legal reasoning serve
as vital instruments and the final line of demarcation separating legitimate judicial discretion from
naked arbitrariness. A judge is required to possess factual and tangible practical independence to
critically filter public emotional pressure, reduce bias stemming from viral trends, and ground their
rulings purely on objective facts tested in court proceedings as well as an unshakable sense of justice
(Lotulung, 2003).

Without a strong fortress of integrity, the freedom to interpret substantive justice is highly
vulnerable to infiltration by various biases and external pressures. These risks include political
intervention, the temptation of corruption, and pressure from public opinion through the media, which
can cloud a judge’s objective assessment of trial facts. In this high-pressure situation, judicial ethics
serve as the primary defense mechanism to safeguard the purity of rulings from non-legal elements.

Therefore, the enforcement of the judicial code of ethics is a vital instrument to ensure that
judicial discretion is used solely to realize justice, not as a loophole for arbitrariness. Judges are now
required to position themselves not merely as technical enforcers of the law, but as “guardians of
justice” who uphold the principles of honesty, impartiality, and conscience. It is this integrity that
ultimately becomes the primary foundation for maintaining public trust in the new face of the criminal
justice system.

Operationalization of Sentencing Guidelines: A Balancing Mechanism Between the Rigidity of
the Text and the Flexibility of Justice in Law No. 1 of 2023

The balancing mechanism between legal certainty and substantive justice in Law No. 1 of 2023
is no longer left entirely to unfettered, directionless discretion, but is guided in a structured manner
through the Sentencing Guidelines, which require judges to simultaneously consider both sides of the
judicial coin (Sengkey et al., 2023).

"These guidelines are explicitly set forth in Article 51 of Law No. 1 of 2023, under which
judges are required to consider various non-legal variables, ranging from the criminal motive
and purpose (subparagraph b), the offender's personal history and socioeconomic
circumstances (subparagraph g), to forgiveness from the victim or their family (subparagraph
j). This article serves as an anchor for judges to not only focus on the text, but also on the
context of the legal subject.”

The implementation of Article 51 of Law No. 1 of 2023 marks a fundamental doctrinal
transformation in the architecture of Indonesia’s criminal justice system, namely a shift away from the
grip of the classical school which gave rise to daad-strafrecht (criminal law oriented exclusively
toward objective acts) toward the neo-classical and sociological schools that prioritize daad-dader-
strafrecht (criminal law that balances the significance of the act with the perpetrator's subjective
conditions). This holistic transformation centers on the principle of criminal individualization, a
progressive doctrine that holds that uniform, mechanistic, and identical sentencing for the same
criminal acts risks creating fatal material injustice if judges fail to consider the disparities in each
offender’'s sociological history, psychological background, systemic failures, and economic
vulnerability (Wahyuningsih, 2014).

Within this operational framework, the provisions of the Sentencing Guidelines are no longer
merely moral exhortations or administrative checklists, but rather a judicial engineering instrument
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that requires judges to precisely measure the mathematical and sociological correlation between the
imposed sanction and the defendant’s potential for rehabilitation. The individualization of punishment
debunks the myth of legal certainty as rigid as a calculating machine; instead, it demands that judges
design the measure of punishment like a “medical prescription” formulated specifically to target
society (Trisno et al., 2020).

Within this framework, judges are prohibited from focusing solely on the formal elements of the
law; instead, they are required to explore the living values of utility and justice by considering the
offender’s subjective circumstances as well as the impact of punishment on victims and society
(Nirwan, 2024). The existence of these guidelines transforms the role of judges from mere conduits of
the law into primary decision-makers who must blend moral integrity with legal analytical acuity (Dewi,
2024), so that the resulting rulings not only satisfy procedural legality but also address the substantive
sense of justice expected by the public without sacrificing the consistency of the law itself (Dewi,
2024).

Balancing Mechanisms in the Sentencing Guidelines. In its implementation, the Sentencing
Guidelines require judges to move away from a mechanistic approach focused solely on the act
(daad) and adopt a holistic approach that also considers the offender (dader). This mechanism
requires judges to thoroughly examine subjective variables, such as the motive for committing the
crime, the offender's mental state, as well as their life history and socioeconomic status before
rendering a verdict. Thus, judges no longer merely calculate the length of the sentence based on the
statutory penalty, but instead carry out individualized sentencing tailored to the degree of culpability
and the offender’'s rehabilitation needs (Sengkey et al., 2023). This process ensures that the
sanctions imposed are not merely “harsh and arbitrary,” but rather proportional to the unique
circumstances of each defendant.

In addition to the offender’s internal factors, the balancing mechanism in Law No. 1 of 2023
also requires judges to consider the external impacts of the sentencing. Judges are obligated to
project the consequences of their rulings on the offender’s future as well as their impact on the victim
and the broader community (Nirwan, 2024). This marks a shift from a past orientation focused solely
on retribution toward a future-oriented approach aimed at improving the situation. In this context,
judges function as social architects whose decisions must minimize negative stigma and prevent the
recurrence of criminal acts, in line with the principle of the utility of law one of the main pillars
alongside justice and legal certainty (Sengkey et al., 2023).

Another crucial aspect of this new mechanism is the integration of living legal values within
society into the judge’s legal considerations. Law No. 1 of 20 2023 provides legal legitimacy for
judges to draw upon local wisdom and the community’s sense of justice, which may not yet be
accommodated in the text of the law (Dewi, 2010). Judges may no longer hide behind the absence of
written rules to refuse to deliver substantive justice. This mechanism requires judges to possess a
high degree of sociological sensitivity, so that the resulting rulings are not only legally valid but also
possess strong moral and social legitimacy within society (Dewi, 2024).

Furthermore, the implementation of restorative justice in the Sentencing Guidelines prioritizes
victim restoration on par with the punishment of the perpetrator. Drawing from the juvenile criminal
justice model, which has already applied this principle, judges in general criminal cases are now
encouraged to prioritize resolutions that restore the balance disrupted by the criminal act (Nirwan,
2024). This mechanism allows judges to impose alternative sentences, such as community service
or probation rather than imprisonment especially for minor offenses. Thus, judges play an active role
in reducing prison overcrowding while providing a more humane and constructive solution for all
parties.

Restorative justice is not merely a passive arbitration process that produces a peace
agreement between the offender and the victim, nor does it operate in an anarchic manner by
undermining the principle of legal certainty for the sake of a mere “forgiveness.” On the contrary, in
contemporary criminology, restorative justice is a modern sentencing methodology that functions to
convert the absolute suffering and losses of the victim into a very concrete restitution obligation on
the part of the offender. Thus, the benefits of the law can be factually calculated (Syarifullah et al.,
2025). In relation to the implementation of the 2023 Criminal Code, a drastic shift from retributive
justice toward restorative justice can be observed and directly practiced through the options of
imposing probation, community service in public spaces, and the optimization of fines (Yuliana et al.,
2025). Under the National Criminal Code regime, judges are morally and dogmatically obligated to
thoroughly explore these hybrid sanctions as alternatives before resorting to imprisonment as a last
resort.

The pinnacle of this humanistic discretion is reflected in Article 54(1), which grants judges the
authority to refrain from imposing a sentence or penalty if the act was committed under duress, in
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difficult circumstances, under severe pressure, or if the resulting harm is minimal. This provision
underscores that the new national law prioritizes humanity over mere formal punishment.

However, the flexibility offered by these sentencing guidelines has implications for the standard
of accountability in judicial decisions. Judges can no longer simply cite a statute without explaining
the philosophical and sociological reasons behind the severity of the imposed sanctions (Yusuf DM et
al., 2023). The obligation to draft high-quality reasoning serves as a control mechanism to ensure that
judicial discretion does not slip into arbitrariness, while also facilitating appellate courts in assessing
the accuracy of legal application and the sense of justice in the original judgment.

When judges are granted discretion to deviate from the strict letter of the law in the interest of
substantive justice, every step of such legal reasoning must be accompanied by legal reasoning that
is logical, comprehensive, and well-reasoned. In this new paradigm, judges can no longer merely cite
statutory provisions and elements of the offense in a formalistic manner without explaining the
philosophical and sociological reasons underlying the severity of the sanctions (Yusuf DM et al.,
2023). Legal reasoning must be able to articulate the dialectic between the facts of the act, the
subjective condition of the perpetrator, and the values of justice that are alive in society, so that the
decision is not only legally valid but also substantively moral.

The obligation to draft high-quality reasoning serves a vital function as an inherent control
mechanism to prevent judicial discretion from slipping into arbitrariness. Transparency in the judge’s
line of reasoning ensures that the discretion exercised is not based on personal bias or external
pressure, but rather the result of an intellectual and moral struggle that can be accounted for (Dewi,
2024). By articulating explicit and rational reasons, judges open the door for the public to scrutinize
the objectivity of their rulings, while simultaneously affirming that the independence of the judiciary
must always go hand in hand with accountability and professional integrity.

The completeness of the ratio decidendi plays a crucial role in the examination process at
higher levels of the judiciary. Detailed reasoning facilitates appellate and cassation courts in
assessing the accuracy of legal application (judex juris) as well as the sensitivity to a sense of justice
(judex facti) in the original decision. Without adequate reasoning, even an innovative decision risks
being overturned on the grounds of insufficient reasoning (onvoldoende gemotiveerd) (Sengkey et al.,
2023).

Therefore, a judge’s ability to formulate progressive legal arguments that remain logically
sound is an indispensable key competency. Judges are required to construct legal syllogisms that
precisely marry statutory text with humanistic values, so that any deviation from the rigidity of the text
can be accepted as both rational and legally sound. This competency ensures that the Sentencing
Guidelines truly function as an instrument to deliver living justice, rather than merely becoming a
loophole of legal uncertainty that confuses the public. Thus, the quality of legal reasoning becomes
the primary benchmark of a judge’s intellectual integrity in the era of national criminal law reform.

Although Law No. 1 of 2023 offers a progressive paradigm, this regulation harbors the potential
for fundamental issues regarding legal uncertainty, particularly in the definition and scope of “living
law in society.” The absence of rigid parameters regarding which customary laws may be adopted
creates a wide gap in judicial decisions among judges, depending on each judge’s subjective
interpretation of local values (Dewi, 2010). Furthermore, the broad scope of judicial discretion,
unbalanced by consistent judicial mindset and integrity across Indonesia, risks creating a new form of
“transactional justice.” If judges lack a solid ethical foundation, the flexibility intended to ensure
substantive justice can instead be manipulated by political pressure or public opinion, thereby blurring
the line between brilliant legal innovation and dangerous legal deviation (Dewi, 2024).

CONCLUSION

This study concludes that the enactment of Law No. 1 of 2023 on the Criminal Code (KUHP)
has brought about a fundamental transformation of the paradigm regarding the role of judges within
Indonesia’s criminal justice system. This shift marks the end of the dominance of the rigid legalism
inherited from the colonial era, which has long positioned judges solely as the “mouthpiece of the law”
(la bouche de la loi). Within the new national criminal legal framework, judges no longer function
merely as technical implementers who mechanically apply the letter of the law, but have transformed
into active law-makers. Judges are now required to make legal innovations to fill regulatory gaps and
uncover the values of justice alive within society, so that the rulings produced possess not only legal
legitimacy but also sociological and philosophical legitimacy.

The mechanism for balancing legal certainty and substantive justice in the new Criminal Code
is operationalized through the Sentencing Guidelines, which require judges to move away from an
approach focused solely on the “ ” of the act toward an approach that takes into account the
offender’s circumstances. This study found that judges now have an imperative obligation to consider
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the defendant’s subjective variables such as motive, life history, and socioeconomic status as the
basis for individualizing punishment. Consequently, the application of criminal sanctions is no longer
purely retributive or punitive but is oriented toward corrective, rehabilitative, and restorative
objectives. This approach adopts principles previously applied in juvenile criminal justice, where
judges play a multidimensional role in prioritizing recovery and social reintegration over physical
punishment.

However, this broad discretionary flexibility carries serious consequences for the standards of
accountability and integrity within the judicial profession. Since judges play the most decisive role in
the criminal justice system and their final decisions directly impact a person’s fate, the independence
of the judiciary must be accompanied by a high degree of moral responsibility. Without a solid ethical
foundation, the freedom to interpret substantive justice carries a high risk of being abused or
influenced by external pressures, such as political intervention and public opinion. Therefore, judicial
ethics is a key factor in ensuring that such discretion does not devolve into judicial arbitrariness,
which would undermine public trust in the judicial institution.

As a recommendation, the implementation of this new paradigm demands continuous
enhancement of judges’ intellectual capacity, particularly in understanding legal sociology and the
diverse dynamics in Indonesia. Additionally, the Supreme Court must strengthen oversight of the
quality of legal reasoning (ratio decidendi) in every ruling to ensure that the balance between certainty
and justice is maintained in a measured and logical manner. Synergy between progressive
regulations, competent judges, and uncompromising moral integrity is an absolute prerequisite for
Law No. 1 of 2023 to truly realize the national legal objective: humanistic justice that benefits the
broader public.
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