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Abstract

The purpose of writing this dissertation is to determine the ideal authority regarding determining the
calculation of state losses resulting from criminal acts of corruption. can be reconstructed ideally in the
future. The research problem is based on the lack of harmony of norms that lead to the emergence of
conflicting norms of laws and regulations related to the understanding of "state losses" with "state
financial losses", including the conflict of norms related to "the institution authorized to calculate them".
In fact, the calculation of state financial losses and the institution authorized to calculate them are
elements of evidence that have a decisive role in handling criminal acts of corruption. This research is a
normative legal research with a legislative approach, a conceptual approach, a case approach, and a
comparative legal approach. The analysis was conducted using the theory of legal certainty as a grand
theory , the theory of criminal responsibility as a middle-range theory , and the theory of authority as an
applied theory . Furthermore, these three theories are connected to empirical facts regarding the
application of the calculation of state losses by the Supreme Audit Agency (BPK) and other institutions
besides the BPK. The research results show that the provisions in various laws and regulations and law
enforcement are not sufficient to resolve the existing problems. This is due, among other things, to the
lack of compliance of law enforcers, especially the prosecutor's office, in implementing the calculation of
financial losses through institutions other than the BPK or at least using calculations from other
institutions without a declaration from the BPK. The novelty of this dissertation lies in the effort to
reconstruct the norm of state losses into state financial losses regulated in the stages of laws and
regulations. Another novelty is to emphasize the authority to determine state financial losses which has
been expressly regulated in Article 23C. and 23E paragraph (1) of the 1945 Constitution of the Republic
of Indonesia and other statutory provisions which place the BPK as an institution with attributive
authority and with a single authority model , which is then introduced in all laws and regulations as long
as they are related to law enforcement related to state financial losses, including in the BPK Law, the
State Administration Law, the State Treasury Law, the Corruption Crime Law, the Attorney General's
Law of the Republic of Indonesia, the Corruption Eradication Commission (KPK) Law and in the
Criminal Procedure Code.
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INTRODUCTION

Corruption is a crime that directly impacts state finances, national development, and the
fulfillment of public rights. Unlike most crimes, corruption not only results in economic losses but also
reduces the state's ability to provide public services and improve public welfare (Argawati, 2026).
Therefore, state losses play a crucial role in the corruption evidence system, as they are a
determining factor in criminal liability, the imposition of additional penalties in the form of
compensation payments, and the confiscation of assets resulting from corruption.

The development of positive law in Indonesia shows a paradigm shift regarding the proof of
state losses following the Constitutional Court Decision Number 25/PUU-XIV/2016. This decision
changed the character of corruption from a formal offense to a material offense, so that the element of
state loss is no longer sufficient to be proven based on potential loss, but must be a real loss (actual
loss) and can be calculated objectively. This change has the consequence that the calculation of state
losses is no longer seen as a mere administrative matter, but has become an important part in proving
the elements of corruption (Lumbun, 2014).

Problems arise because the provisions regarding state losses are scattered across various
laws and regulations that are not yet fully harmonized. The Law on State Finance, the Law on the
State Treasury, the Law on the Audit Board, the Law on Government Administration, and the Law on
the Eradication of Corruption use different concepts, scopes, and constructions of authority (Erik
Claes & Keirsblick, 2009). This lack of synchronization has resulted in the boundaries of authority
between institutions in determining state losses not being clearly formulated, thus opening up room for
differences in interpretation during the investigation, prosecution, and trial process (Saleh, 1983).

In law enforcement practice, these differences are evident in the use of various institutions to
calculate state losses. In addition to the Supreme Audit Agency (BPK), law enforcement officials also
use audit results from the Financial and Development Supervisory Agency (BPKP), government
internal oversight agencies, and public accounting firms. This situation became even more prominent
after the issuance of the Attorney General's Office Circular Letter No. B-1391/F/Fjp/04/2026, which
still allows for the use of calculation results from institutions other than the BPK. On the other hand,
Constitutional Court Decision No. 28/PUU-XXIV/2026 affirms that the BPK is the institution with the
constitutional authority to determine state losses. The discrepancy between administrative policy and
the Constitutional Court decision indicates a lack of harmonization in the implementation of the
authority to determine state losses (Argawati, 2026).

Empirical evidence also shows that institutions other than the Supreme Audit Agency (BPK)
are still being used in handling corruption cases. Based on corruption case data for the 2023-2025
period, the use of state loss calculations by institutions other than the BPK increased from
approximately 32% in 2023-2024 to approximately 45% in 2024—-2025. This situation indicates that
law enforcement practices have not fully aligned with the authority structure established by the
constitution. This lack of integration also impacts the effectiveness of recovering state losses through
asset recovery mechanisms, as reflected in the still low rate of return of state losses to the state
treasury.

From the perspective of the theory of authority, every action of a state institution must be
based on the attribution, delegation, or mandate granted by statutory regulations (Syamsuddin, 2011).
Meanwhile, the theory of legal certainty demands the existence of clear, consistent, and uniformly
applied norms so that every case receives the same legal treatment (Hartanto, Pura, & Senjaya,
2020). However, research on determining state losses has so far focused more on aspects of
evidence or audit methods, while studies on the reconstruction of authority between institutions based
on the perspectives of constitutional law, state administrative law, and criminal law are still relatively
limited (Sebayang, 2020). This condition indicates the need to develop a regulatory formulation that is
able to integrate these three legal regimes into a single, complete framework.

Based on these issues, this study aims to analyze the authority regulations for determining
the calculation of state losses in corruption cases, identify conflicts of norms and authority that occur
in law enforcement practices, and formulate a reconstruction of the authority regulations that provides
legal certainty. This reconstruction is expected to clarify the division of authority between institutions,
build a more consistent evidentiary system, and support the effectiveness of corruption eradication
and state loss recovery.

RESEARCH METHODS

This research uses a normative legal research method that views law as a system of norms
consisting of legal principles, norms, rules, regulations, court decisions, and expert doctrines. The
research is directed at examining the regulation of the authority to determine the calculation of state
losses in corruption cases, identifying the disharmony of norms that regulate such authority, and
formulating a model for reconstructing its regulation in the future (Fajar, 2010). The research typology
is prescriptive with a descriptive-analytical approach, because it not only explains the applicable legal
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regulations (ius constitutum), but also offers a proper legal formulation (ius constituendum). This
research applies a statute approach, a conceptual approach, a case approach, and a comparative
approach (Soekanto, 2006).

This research is normative legal research that uses secondary data as the main data source,
obtained through library studies and documentation. The research data consists of primary legal
materials in the form of laws and regulations, Constitutional Court decisions, and court decisions
related to the calculation of state losses in corruption cases, secondary legal materials in the form of
books, scientific articles, research results, and expert opinions, and tertiary legal materials in the form
of legal dictionaries, encyclopedias, theses, dissertations and other scientific sources. The collected
data are analyzed qualitatively with a descriptive-analytical approach through inventory,
synchronization, and interpretation of legal norms, then examined using the theory of authority, the
theory of legal certainty, and the theory of law enforcement to analyze the conflict of norms and
conflict of authority in determining state losses. The results of the analysis are then presented
prescriptively as a basis for formulating a reconstruction model of authority in determining the
calculation of state losses that provides legal certainty, clarifies the division of authority between
institutions, and strengthens the evidentiary system in handling corruption crimes.

RESULTS AND DISCUSSION
Conflict of Norms in the Regulation of State Losses in Corruption Cases in Indonesia

The concept of state losses in corruption cases has undergone significant developments
along with changes in the paradigm of criminal law and state financial law in Indonesia. Initially, state
losses were understood more as administrative consequences in the management of state finances,
which served as the basis for accountability for public financial managers. With the development of
regulations to eradicate corruption, state losses were then positioned as a crucial element in proving
corruption (Simatupang, 2022). This change resulted in the concept of state losses no longer being
solely related to financial administration but also becoming the basis for determining an individual's
criminal liability (Asshiddigie, 2010). Problems arose when various laws and regulations regulated the
definition of state finances and state losses with different approaches. Law Number 17 of 2003
concerning State Finances used a broad scope for state finances, while Law Number 15 of 2006
concerning the Supreme Audit Agency positioned the Supreme Audit Agency (BPK) as the institution
authorized to audit the management and accountability of state finances. Meanwhile, the Corruption
Eradication Law made state financial losses an element of the crime. These differences in orientation
caused the concept of state losses to develop sectorally and not yet form an integrated regulation.

The most fundamental change occurred after the issuance of Constitutional Court Decision
Number 25/PUU-XIV/2016, which changed the construction of the crime of corruption from a formal
offense to a material offense. Through this decision, the phrase "can harm state finances" is no longer
interpreted as a potential loss, but rather must be proven to have a real loss (actual /oss).
Consequently, proving state losses has gained an increasingly decisive position in the process of
enforcing the law on corruption crimes. This change was then reinforced by Constitutional Court
Decision Number 28/PUU-XXIV/2026, which emphasized that the Supreme Audit Agency is an
institution that has the constitutional authority to determine state losses based on the attribution
provided by Article 23E of the 1945 Constitution of the Republic of Indonesia. This decision essentially
clarifies the relationship between proving state losses and the authority of the institution entitled to
declare them, so that determining state losses is not only seen as a technical audit issue, but also as
an exercise of constitutional authority.

In law enforcement practice, this direction has not been fully followed by law enforcement
officials. Research results show that the results of state loss calculations conducted by the Financial
and Development Supervisory Agency (BPKP) and the Public Accounting Office are still being used
based on the Attorney General's Circular Letter Number B-1391/F/Fjp/04/2026. The existence of this
circular letter opens up space for the use of institutions other than the BPK in determining state
losses, even though the Constitutional Court Decision has confirmed the BPK's attributive authority.
This situation demonstrates a conflict between constitutional norms and administrative policies in law
enforcement practice. From the perspective of the theory of authority, government actions can only be
carried out based on attribution, delegation, or mandates granted by statutory regulations. (Dadi,
2011)Therefore, when an institution that does not have attributive authority carries out the function of
determining state losses for the purposes of criminal evidence, issues arise regarding the legality of
the exercise of authority as well as the legitimacy of the audit results used in court.

Conceptual disharmony is also evident in the regulations regarding state assets separated
from State-Owned Enterprises (SOEs). Law Number 17 of 2003 includes separated state assets as
part of state finances. In practice, this provision is often understood to mean that any losses
experienced by SOEs automatically constitute state losses from a criminal perspective (Fuady, 2014).
This understanding ignores the status of SOEs as legal entities that own their own assets and conduct
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business activities based on corporate principles. As a result, various business decisions, which are
essentially part of business risks, are often positioned as criminal acts of corruption simply because
they result in financial losses. However, losses in business activities are not always synonymous with
state losses. In this context, the Business Judgment Rule principle plays a crucial role in
distinguishing between losses arising from reasonable business risks and losses arising from abuse
of authority or unlawful acts. Ignoring this principle has the potential to expand the criminalization of
business decisions made professionally and in good faith.

From the perspective of legal certainty theory, conceptual disharmony regarding state losses
indicates the absence of uniform standards regarding the definition, scope, or mechanism for
determining them in corruption cases. The diversity of regulations and differences in the
implementation of authority cause law enforcement officials, auditors, and judges to use different
criteria in determining whether or not state losses exist. This condition creates legal uncertainty,
opens up room for differences in interpretation, and affects the consistency of court decisions
(Utrecht, 1983). Thus, the issue of regulating state losses is no longer limited to differences in
definitions in various laws and regulations, but has developed into a conceptual disharmony that
directly impacts the mechanism for proving corruption. This finding indicates that harmonization of
norms regarding state losses is a prerequisite for achieving legal certainty and serves as a basis for
analyzing conflicts of authority regarding determining state losses that develop in law enforcement
practices (Rahardjo, 2000).

The research findings indicate that the conflict of norms in determining state financial losses
is no longer conceptual but has become apparent in the practice of law enforcement for corruption.
Based on an analysis of court decisions for the 2023—-2025 period, law enforcement officials continue
to use various institutions outside the Supreme Audit Agency (BPK) to calculate state losses. In the
2023-2024 period, of the 4,562 corruption case decisions analyzed, 1,442 cases, or approximately
32%, used calculations from the BPKP (Financial Supervisory Agency for the Development of the
Republic of Indonesia), the Inspectorate, or the Public Accounting Firm (KAP). This percentage
increased to approximately 45%, or 2,652 cases, out of 5,909 decisions in the 2024—2025 period.
These findings indicate that the use of institutions other than the BPK is no longer the exception but
has become a common pattern in the investigation and prosecution of corruption cases.

This conflict was clearly visible in the case of the acquisition of PT Satria Bahana Sarana (PT
SBS) by PT Bukit Asam (Persero) Tbk, which was examined at the Corruption Court at the
Palembang District Court. In this case, the Attorney General's Office investigators used the audit
results of a Public Accounting Firm (KAP) as the basis for calculating state losses without involving
the BPK. At the pretrial stage, the judge considered the use of KAP to be justified based on Article 32
of the Corruption Eradication Law and Supreme Court Circular Letter Number 4 of 2016. However,
when the case was examined in principle, the Panel of Judges issued an acquittal (vrijspraak)
because they did not believe the audit results. The judge considered the calculation method used was
not in accordance with the character of the acquisition transaction and was insufficient to prove the
existence of actual state losses. This difference in assessment shows that the issue of determining
state losses is not only related to the quality of the audit results, but also concerns the legitimacy of
the institution conducting the calculation.

Similar inconsistencies are also evident in various other court decisions. Some decisions
accept audit results conducted by public accountants or the Financial and Development Supervisory
Agency (BPKP) by referring to Constitutional Court Decision No. 31/PUU-X/2012, while others deem
the determination of a suspect invalid if not based on the BPK audit results. This discrepancy is
evident, among other things, in the cases involving Dahlan Iskan and Setya Novanto. This situation
indicates that there is no uniform standard regarding the institution authorized to determine state
losses or regarding the evidentiary strength of audit results used in corruption cases. As a result,
cases with similar characteristics can result in different decisions because they use different
evidentiary bases.

This issue is inseparable from the dualism of authority between the Supreme Audit Agency
(BPK) as the state's external auditor and the Financial and Development Supervisory Agency (BPKP)
as the government's internal oversight agency. Normatively, the BPK derives its attributive authority
directly from Article 23E of the 1945 Constitution of the Republic of Indonesia, while the BPKP carries
out its internal oversight function based on regulations under the law. However, in law enforcement
practice, the audit results of both institutions are often positioned as having equal standing. On the
other hand, regulations regarding state finances, state financial audits, government administration,
and the eradication of corruption have developed sectorally without providing clear boundaries of
authority. This situation has led each institution to use its own legal basis, resulting in overlapping
authority and differences in methods for calculating state losses.

From the perspective of the theory of authority, the use of audit results by an institution that
does not have attributive authority to determine state losses indicates a lack of alignment in the
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exercise of authority with the legal construction established by the constitution (Mochtar, 2017).
Meanwhile, the theory of legal certainty demands a consistent standard of proof so that every case
with the same characteristics is treated uniformly. When the institutions that calculate state losses,
audit methods, and the basis of evidence vary, legal certainty becomes difficult to achieve and
disparity in decisions is unavoidable. Thus, the conflict of norms in determining state financial losses
not only weakens the quality of evidence in corruption cases but also demonstrates the need for a
more integrated reconstruction of authority arrangements so that the mechanism for determining state
losses has a clear, consistent legal basis and provides legal certainty.

Conflict of Authority in Determining State Losses in Law Enforcement of Corruption Crimes

The previously described conflict of norms has direct implications for the conflict of authority
between state institutions in determining state financial losses. This issue is no longer related to
differences in interpretation of the concept of state losses, but has developed into overlapping
authority in the process of proving corruption. The results of the study indicate that the Supreme Audit
Agency (BPK), the Attorney General's Office, and the Financial and Development Supervisory Agency
(BPKP) play overlapping roles in determining the extent of state losses, despite the different bases of
authority held by each institution. As a result, the process of proving is not only dependent on
statutory provisions, but is also influenced by the practice of inter-institutional coordination that
develops in law enforcement.

In the Indonesian constitutional system, the BPK is a state institution that obtains attributive
authority based on Article 23E paragraph (1) of the 1945 Constitution of the Republic of Indonesia.
This authority is original because it is granted directly by the constitution, not derived from the
delegation of authority from other institutions. As a free and independent external audit institution, the
BPK has the function of examining the management and accountability of state finances, including
determining the existence of state financial losses based on the results of audits conducted in
accordance with state financial audit standards. This attributive character provides constitutional
legitimacy that distinguishes the BPK from all other supervisory institutions. Therefore, this authority in
principle cannot be transferred or exercised by other institutions without an equivalent legal basis
(Indroharto, 1993).

However, research findings show that this attributive authority has not been fully realized in
law enforcement practice. Research data shows that throughout the 2023-2024 period, 32% of
corruption cases used state loss calculations from institutions other than the Supreme Audit Agency
(BPK). This percentage increased to 45% in the 2024—2025 period. This increase indicates that the
use of institutions other than the BPK is no longer the exception but has become a growing pattern in
the investigation and prosecution process. This situation demonstrates a gap between the
construction of authority established by the constitution and current practice. As a result, the BPK's
attributive authority has lost its exclusive nature because in practice it is placed on a par with the
authority of other institutions with different legal bases.

On the other hand, the Prosecutor's Office holds the position of law enforcement officer
authorized to investigate certain corruption crimes and prosecute them in court. However, the Law on
the Prosecutor's Office does not explicitly grant this institution the authority to determine or calculate
state financial losses. The scope of the Prosecutor's Office's authority lies within the criminal law
enforcement aspect, while determining state losses is part of the state financial audit function, which
is regulated under a separate legal regime (Manan, 2004). Therefore, there is a clear boundary
between the investigative function and the state financial audit function.

In practice, these boundaries are often no longer consistently maintained. To expedite the
evidentiary process, prosecutors often construct state losses through coordination with the Financial
and Development Supervisory Agency (BPKP), the inspectorate, public accounting firms, and experts
deemed competent in financial auditing. This practice is generally based on Article 120 of the Criminal
Procedure Code (KUHAP) concerning the use of expert testimony and Constitutional Court Decision
No. 31/PUU-X/2012, which allows for the use of various forms of evidence in the process of proving
corruption cases. However, the use of these bases does not automatically transfer the BPK's
constitutional authority to another institution. Expert testimony is a tool of evidence, while determining
state losses is an exercise of public authority that has different legal consequences (Marbun, 2003).
Therefore, using audit results from institutions other than the BPK as the primary basis for evidence
has the potential to distort the division of authority established in the legal system.

The conflict of authority is also evident in the role of the Financial and Development
Supervisory Agency (BPKP) in handling corruption cases. Institutionally, the BPKP is a government
internal oversight agency responsible to the President and carries out oversight functions over
government administration. Its authority stems from Presidential Regulation No. 192 of 2014,
fundamentally different from the BPK's authority, which stems directly from the constitution. The
BPKP's primary function is directed at fostering, internal oversight, preventing irregularities, and
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increasing accountability in government administration. Given this characteristic, BPKP audit results
are essentially a government administration instrument used to improve state financial governance.

Problems arise when the results of the BPKP's investigative audits are used as the basis for
proving state losses in criminal cases. In judicial practice, BPKP audit results are often treated as
having the same standing as BPK audit results, even though the two institutions have different
sources of authority and functions. This equality creates institutional dualism, which ultimately gives
rise to debate in court over which audit results have greater evidentiary weight. The absence of
regulations that clearly differentiate the functions of the two institutions causes judges, investigators,
and prosecutors to use different approaches in each case.

When analyzed through the theory of authority, this situation indicates the exercise of
authority that exceeds the limits of attribution granted by statutory regulations. The theory of authority
asserts that every government action must be based on a clear legal basis, whether through
attribution, delegation, or mandate. In the context of determining state losses, constitutional attribution
rests with the Supreme Audit Agency (BPK), while the authority of the Financial and Development
Supervisory Agency (BPKP) is administrative and not designed to serve as the basis for evidence in
criminal proceedings. Therefore, using audit results from an institution lacking attributive authority as
the primary basis for evidence has the potential to raise legality issues and undermine the legitimacy
of the law enforcement process.

From the perspective of legal certainty theory, overlapping authority between institutions
results in a lack of uniform standards for determining state losses. This ambiguity allows investigators
to choose the institution they deem most appropriate to meet their evidentiary needs. Consequently,
cases with similar characteristics may use audit results from different institutions, resulting in different
estimates of state losses. This situation not only impacts the quality of evidence but also has the
potential to lead to disparities in verdicts and undermine public confidence in the consistency of law
enforcement.

Based on this description, the conflict of authority in determining state losses is a
consequence of the lack of integration of regulations regarding the division of authority between the
Supreme Audit Agency (BPK), the Prosecutor's Office, and the Financial and Development
Supervisory Agency (BPKP). This lack of synchronization has blurred the boundaries between the
functions of state financial audit, internal oversight, and criminal law enforcement. As long as this
division of authority is not clearly formulated in a unified legal framework, the potential for overlapping
authority and inconsistencies in evidence will continue to recur in the handling of corruption cases.
This finding forms the basis for formulating a more integrated model for reconstructing authority for
determining state losses, which will be discussed in the next section.

Analysis of Decisions in Conflicts of Authority in Corruption Crime Cases

The conflict of authority in determining state losses, as outlined in the previous discussion,
finds concrete manifestation in judicial practice. This is evident in a number of court decisions that
demonstrate differing views regarding the institution authorized to calculate state losses and the
status of audit results as evidence in corruption cases. Based on the research results, the series of
cases involving the acquisition of PT Satria Bahana Sarana (PT SBS) by PT Bukit Multi Investama, a
subsidiary of PT Bukit Asam (Persero) Tbk, is a representative example illustrating this conflict. The
analysis focused on Decisions Numbers 68, 69, 71, and 72/Pid.Sus-TPK/2023/PN Plg because all
cases started from the same factual construction, involved the same transaction object, and used
identical grounds for proving state losses. In these cases, the defendants, who were strategic officials
within state-owned enterprises, were charged with causing state losses of Rp162,466,152,401.00 due
to the acquisition of PT SBS.

The main issue in the case is not merely the truth or otherwise of the alleged state losses, but
rather the legitimacy of the institution that calculated the state losses. The Palembang District
Attorney's Office investigators did not request the Supreme Audit Agency to conduct an investigative
audit, but instead used the services of the Public Accounting Firm (KAP) Drs. Chaeroni & Rekan to
calculate the state losses. This choice was based on the argument that investigators have the
authority to request expert assistance in accordance with Article 120 of the Criminal Procedure Code
and Constitutional Court Decision Number 31/PUU-X/2012, which provides space for the use of
evidence in the form of expert testimony in the process of proving corruption crimes. Based on this
construction, the public prosecutor assumes that the results of the Public Accounting Firm's audit can
be positioned as valid evidence to prove the element of state losses.

The panel of judges at the Corruption Court at the Palembang District Court took a different
view. After examining all the evidence and hearing expert testimony, the panel of judges did not
believe the audit results prepared by the Public Accounting Firm were sufficient to prove state losses.
This decision ultimately resulted in an acquittal ( vrijspraak ) for the defendants. The judges'
considerations focused not only on the formal aspects of who conducted the audit, but also assessed




Awang Long Law Review, Vol. 8, No. 4, Juli 2026: 1055 to 1065 _

the quality of the methodology, the validity of the approach used, and the competence of the auditor
who prepared the report. Therefore, the panel of judges considered the audit results as evidence that
must be thoroughly examined, both in terms of legality and substance.

From an objective perspective, the panel of judges assessed that the method used by the
Public Accounting Firm auditors did not align with the nature of the transactions at issue. The audit
treated the company acquisition process as if it were a procurement of goods and services, thereby
positioning all investment funds as state losses. However, acquisition transactions are corporate
actions that result in a change in the form of company assets from cash to ownership of shares or
assets of the acquired company. These investment funds are not lost from the company's control, but
are instead transformed into assets that retain economic value and even have the potential to
generate future profits. Therefore, according to the panel of judges, the auditor's approach was
unable to prove actual loss as required by Constitutional Court Decision Number 25/PUU-XIV/2016.

In addition to assessing the calculation method, the panel of judges also considered
subjective aspects related to the auditor's professionalism. The head of the audit team who prepared
the audit report was known to not have been certified as a Certified Public Accountant (CPA) at the
time of the audit. This fact was further strengthened by the fact that the auditor in question was later
found guilty in a corruption case related to the practice of his profession. This situation raised doubts
among the panel of judges regarding the independence, integrity, and credibility of the audit results
used as the basis for the public prosecutor's evidence. Therefore, the acquittal was not solely due to
the weakness of the evidence, but also due to the failure to meet the professional standards that
should be inherent in those who calculate state losses.

These findings demonstrate that the primary problem lies not only in the quality of the audit
results, but also in the investigative process, which from the outset was built on a disputed
construction of authority. Based on Constitutional Court Decision Number 25/PUU-XIV/2016,
corruption is a material offense that requires actual state losses. Therefore, the existence of state
losses is not merely supporting evidence, but is a determining factor in whether or not a crime has
occurred. In this context, the author argues that investigations should be based on the results of state
loss calculations conducted or at least declared by the Supreme Audit Agency (BPK), an institution
with attributive authority under the constitution. Without such a basis, the construction of suspected
corruption remains incomplete because the element of state losses has not yet been legitimized by
the authorized institution.

This analysis becomes even more compelling when compared to the pretrial ruling that
preceded the main case examination. During the pretrial hearing, the judge rejected the applicant's
request and stated that the investigators' use of a Public Accounting Firm was not unlawful. This
reasoning was based on an interpretation of Supreme Court Circular Letter No. 4 of 2016, which
allows the use of audit results from institutions other than the Supreme Audit Agency (BPK) as long
as they are used as evidence. However, when the case was examined in its main form, the panel of
judges reached a different conclusion, stating that the audit results were not sufficiently convincing to
prove state losses. The difference in rulings between the pretrial hearing and the main case
examination demonstrates that, to date, there is no truly uniform legal standard regarding the status of
audit results from institutions other than the BPK in proving corruption.

From the perspective of the theory of authority, this discrepancy indicates that the boundaries
between investigators' authority to use experts and the BPK's constitutional authority to determine
state losses are often inconsistently understood. Investigators do have the authority to bring in
experts to explain the technical aspects of a case, but this authority cannot be interpreted as a basis
for transferring the BPK's constitutional functions to another party. Meanwhile, from the perspective of
the theory of legal certainty, the inconsistency between pretrial decisions and the main case decisions
demonstrates that the norms governing the proof of state losses still allow for excessively broad
interpretation. As a result, certainty regarding the evidence that can be used to prove state losses is
highly dependent on the judge's interpretation in each case.

Future Reconstruction of the Authority to Determine the Calculation of State Financial Losses
The problem of determining state financial losses is not only caused by differences in
regulations in various laws and regulations, but also by inconsistencies in the implementation of
authority between state institutions. Disharmony in norms has given rise to conflicts of authority
between the Supreme Audit Agency (BPK), the Financial and Development Supervisory Agency
(BPKP), law enforcement officials, and other parties involved in calculating state losses. This
condition has implications for inconsistent evidentiary standards and the emergence of disparities in
decisions in corruption cases. This problem cannot be resolved simply by interpreting existing norms
because the source of the problem lies in the construction of regulations that are not yet integrated.
Therefore, this study offers a model for reconstructing the authority to determine the calculation of
state financial losses, built through the reconstruction of concepts, authorities, evidentiary systems,
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and synchronization of regulations, so as to provide legal certainty, clarify the boundaries of authority
between institutions, and strengthen the effectiveness of evidence in corruption cases.
1. Future Reconstruction of the Use of the Terms “State Loss” and “State Financial Loss”

Reconstructing the regulation of authority to determine the calculation of state losses
needs to begin with a reaffirmation of the basic concepts that have given rise to different
interpretations, namely the use of the terms state losses and state financial losses. Various laws
and regulations still use these two terms interchangeably without providing clear conceptual
boundaries, thus creating uncertainty in law enforcement practices. As a result, losses that
should fall within the realm of state administrative law are often immediately treated as state
financial losses in corruption cases. This condition indicates the need for conceptual
reconstruction so that each term is placed in accordance with the legal regime that regulates it.
(Safitri, Sinapoy, & Jafar, 2019).

This study offers a conceptual separation between state losses and state financial
losses. State losses are placed in the state administrative law regime that is oriented towards
loss recovery through administrative mechanisms, such as Compensation Claims (TGR),
whether arising from unlawful acts or due to negligence in the management of state finances. In
contrast, state financial losses are used specifically in the criminal law regime of corruption which
requires an unlawful act, an element of fault or mens rea, the purpose of enriching oneself or
others, and proof of actual state losses as emphasized in Constitutional Court Decision Number
25/PUU-XIV/2016. Thus, not every state loss can automatically be qualified as a state financial
loss that gives rise to criminal liability.

This conceptual separation is expected to eliminate the terminological confusion that still
exists in various laws and regulations, particularly in the Law on State Administration, so that the
boundaries between administrative and criminal liability become clearer. This reconstruction also
emphasizes that the resolution of administrative errors must be prioritized through administrative
law mechanisms as an instrument for recovering state finances, while criminal law is only applied
if there has been evidence of abuse of authority, an element of intent, and real state financial
losses. Thus, the principle of ultimum remedium in criminal law can be applied more consistently,
so that the use of criminal instruments is no longer the first choice for any losses arising in the
administration of government.

2. Future Reconstruction of the Evidence System

The next reconstruction focused on the system for proving state financial losses in
corruption cases. The analysis shows that the process for proving state losses often begins with
determining the value of the loss, followed by proving the elements of the unlawful act. This
pattern is no longer in line with legal developments following Constitutional Court Decision No.
25/PUU-XIV/2016, which classified corruption as a material offense. Under this construction,
state financial losses must be proven as actual losses, not merely allegations or potential losses.
Therefore (Satoto & Fitria, 2022), proving state losses must be based on legally accountable
audit results and reflect losses that have actually occurred.

Based on this, this study proposes a structured model of proof. The proof process must
begin with proving the existence of an unlawful act, followed by proving the elements of error or
abuse of authority, and then proving the existence of state financial losses as a consequence of
the act. This model avoids the current practice of placing the value of state losses as the starting
point of investigation without first proving the existence of an unlawful act. Thus, the causal
relationship between the act, error, and state losses can be established more systematically and
in accordance with the principles of proof in criminal law.

The reconstruction of the evidentiary system also emphasizes the limits of the authority of
law enforcement officials. Investigators, whether from the Police, the Prosecutor's Office, or the
Corruption Eradication Commission, are not authorized to determine the extent of state financial
losses themselves, but only to use audit results from authorized institutions as evidence in the
evidentiary process. This separation maintains the objectivity of investigations while
strengthening the quality of evidence presented in court (Asikin, Suhartana, & Usman, 2019).
With a structured evidentiary system, the law enforcement process not only meets the principle of
legality but also provides legal certainty and reduces the potential for disparities in the handling of
corruption cases.

3. Future Reconstruction of the Authority of the State Financial Loss Calculation Agency

The conflict of authority that occurs in the practice of determining state financial losses
demonstrates the need to simplify the authority structure through the Single Authority Model. To
date, the plurality of authority between the Supreme Audit Agency (BPK), the Financial and
Development Supervisory Agency (BPKP), government internal oversight bodies, and public
accounting firms has led to differing audit results and inconsistencies in proving corruption cases.
This situation indicates that the current system does not provide clear boundaries of authority,
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thus opening up space for conflicting interpretations and disparities in court decisions. (Juwana,
2019).

This study proposes that the authority to determine state financial losses be placed
exclusively with the Supreme Audit Agency (BPK), an institution granted attributive authority
under Article 23E of the 1945 Constitution of the Republic of Indonesia. This model establishes a
clearer separation of functions between the state financial audit function and the law enforcement
function. In this construction, the BPK carries out the audit function and determines the amount of
state financial losses, while the Police, the Prosecutor's Office, and the Corruption Eradication
Commission carry out the functions of investigation, prosecution, and eradication of criminal acts
of corruption based on the results of these audits. Thus, each institution works in accordance with
the authority granted by the constitution and laws and regulations.

The implementation of the single authority model is not intended to limit the role of law
enforcement officials, but rather to strengthen the legitimacy of evidence in the judicial process.
Audit results originating from a single institution with constitutional authority will reduce
differences in calculation methods, increase the credibility of evidence, and prevent subjectivity in
determining state losses. This model is expected to create a more consistent law enforcement
system, strengthen inter-institutional coordination, and provide legal certainty in eradicating
corruption.

4. Future Reconstruction of Legal Certainty

The reconstruction of the authority to determine state financial losses is fundamentally
aimed at establishing a legal system that provides legal certainty for all parties involved in the law
enforcement process. The conflicting norms and authority that have developed over time
demonstrate that various laws and regulations have not been able to provide uniform standards
regarding the concept of state losses, the authorized institutions, or the mechanisms for proving
them. Consequently, cases with similar characteristics can result in different evidentiary
processes and decisions due to the use of different legal bases and calculation institutions.

In this study, the reconstruction of legal certainty is built through three main principles: lex
certa, lex stricta, and predictability. The lex certa principle is realized through the affirmation of
the concepts of state losses and state financial losses and the determination of institutions
authorized to determine state losses. The lex stricta principle is implemented by establishing the
same standard of proof in every corruption case so that there are no longer differences in
methods or calculation institutions. Meanwhile, the predictability principle is aimed at providing
certainty to law enforcement officials, public officials, and the public regarding the legal
consequences that will arise from every action related to the management of state finances.

Through this reconstruction, legal certainty is no longer understood solely as the clarity of
normative formulations, but also as consistency in the application of authority and the burden of
proof at every stage of the judicial process. Uniformity in concepts, authority, and evidentiary
mechanisms will minimize the scope for differing interpretations, reduce disparities in decisions,
and increase public trust in the criminal justice system. Thus, this reconstruction not only
provides normative legal certainty but also strengthens the overall effectiveness of law
enforcement against corruption.

5. Future Reconstruction of State-Owned Enterprise Management

The reconstruction of the authority to determine state financial losses also needs to be
aligned with the changing paradigm of State-Owned Enterprises (SOEs) management as
stipulated in Law Number 1 of 2025 concerning SOEs. This change confirms that state assets
deposited as equity participation in SOEs have changed status to corporate assets managed by
private legal entities. Consequently, any losses experienced by SOEs cannot automatically be
qualified as state financial losses from a criminal law perspective. Assessment of state losses
must be conducted by considering the characteristics of SOEs as business entities that conduct
business activities based on corporate principles (Ali, 2025).

Based on these changes, this study proposes that the Business Judgment Rule (BJR) be
applied as a parameter in assessing the accountability of state-owned enterprise directors.
Business decisions made in good faith, with prudence, and in the best interests of the company
cannot be directly considered criminal acts simply because they result in financial losses.
Criminal liability can only be imposed if there is abuse of authority, a conflict of interest, an
unlawful act, or an intentional element to enrich oneself or others. Thus, the separation between
business risks and corrupt acts becomes clearer, so that criminal law is not used to assess every
business failure that occurs in the management of state-owned enterprises.

This reconstruction also strengthens corporate accountability in the management of
state-owned enterprises (SOEs). Directors remain responsible for every decision made, but this
accountability must be placed in accordance with the applicable legal regime. Company losses
arising from business risks are resolved through corporate or administrative law mechanisms,
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while criminal liability is only imposed if the elements of corruption are proven. This approach is
expected to strike a balance between protecting state finances and legal certainty for SOE
managers in carrying out their business functions.

6. Future Reconstruction of the Implementation of the Asset Confiscation Bill in Eradicating Criminal
Acts of Corruption

The reconstruction of the authority to determine state financial losses also needs to be
integrated with the policy direction of the Law on Asset Confiscation to avoid creating new
normative conflicts within the criminal justice system. Clarity regarding the institution authorized
to determine state financial losses is crucial because the value of state losses is one of the bases
for tracing, confiscating, and seizing assets resulting from corruption. Without a uniform standard
of authority, the mechanism for recovering state losses through asset confiscation has the
potential to face differences in interpretation and obstacles in its implementation (Anggraeni,
2020).

This research supports the implementation of the in rem or Non-Conviction Based Asset
Forfeiture mechanism, which is the confiscation of assets oriented towards the object of the
proceeds of crime without having to wait for a final and binding criminal verdict against the
perpetrator. However, the implementation of this mechanism still requires objective evidence
regarding the origin of the assets and the extent of state financial losses. Therefore, audit results
from authorized institutions must be the primary reference in determining the value of state
losses before conducting asset tracing or confiscation.

Furthermore, this reconstruction proposes stricter regulations regarding the division of
authority among law enforcement agencies, including the Police, the Prosecutor's Office, the
Corruption Eradication Commission, and the National Narcotics Agency, in conducting asset
searches, seizures, and confiscations. A clear division of authority will avoid overlapping tasks,
strengthen inter-agency coordination, and ensure that all asset confiscations are carried out
based on the principles of legality, objectivity, and legal certainty. Thus, this reconstruction will
not only support the effectiveness of corruption eradication but also strengthen the asset
recovery system as part of efforts to recover state financial losses.

Based on the above description, it is understood that the reconstruction offered in this study
not only focuses on confirming the institution authorized to determine state financial losses, but also
rebuilds a harmonious relationship between legal concepts, division of authority, the evidentiary
system, state-owned enterprise management, and asset recovery mechanisms. Through a clear
separation between state losses in the administrative realm and state financial losses in the criminal
realm, the application of a single authority model at the Supreme Audit Agency, the establishment of
an evidentiary system oriented towards actual loss, and synchronization with state-owned enterprise
management and asset confiscation policies, this study offers a more integrated regulatory model.
This model is expected to be able to reduce overlapping authorities, strengthen the quality of
evidence, encourage consistency in court decisions, and provide better legal certainty in handling
corruption cases without neglecting the primary objective of recovering state financial losses.

CONCLUSION

The regulation of the authority to determine the calculation of state losses in corruption cases
has basically placed the Supreme Audit Agency (BPK) as an institution that has attributive authority
based on Article 23E of the 1945 Constitution of the Republic of Indonesia, Law Number 15 of 2006
concerning the Supreme Audit Agency, Law Number 30 of 2014 concerning Government
Administration, the Corruption Eradication Law, Supreme Court Circular Letter Number 4 of 2016, and
is emphasized through Constitutional Court Decision Number 25/PUU-XIV/2016 and Constitutional
Court Decision Number 28/PUU-XXIV/2026. However, these regulations have not been systematically
harmonized so that there is still disharmony between state administrative law and criminal law. The
unclear use of the terms state loss and state financial loss, as well as the unclear boundaries of
authority between the BPK and law enforcement officials, have given rise to overlapping authority,
differences in interpretation, and legal uncertainty in the process of proving corruption.

The problem of regulating the authority to determine the calculation of state losses in law
enforcement practices indicates a conflict of norms that has implications for inconsistent legal
application. This conflict is influenced by various provisions that still allow for the use of state loss
calculation results from institutions other than the Supreme Audit Agency (BPK), including through the
Attorney General's Law, the Criminal Procedure Code, Constitutional Court Decision Number
31/PUU-X/2012, Supreme Court Circular Letter Number 4 of 2016, the Prosecutor's Office-Polri-BPKP
Memorandum of Understanding, and the Attorney General's Office Circular Letter Number B-
1391/F/Fjp/04/2026. As a result, the practice of determining state losses is not carried out uniformly
and results in disparate court decisions. This is evident in the case of PT Satria Bahana Sarana (PT
SBS), where the pretrial decision of the Palembang District Court accepted the use of the Public
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Accounting Firm's audit results as the basis for determining the suspect, while the Panel of Judges at
the Palembang Corruption Court in the main case issued an acquittal because they did not believe in
the legality and validity of the audit results. These differences indicate that the absence of uniform
standards of authority and systems of proof has affected legal certainty and consistency in enforcing
the law on corruption crimes.

Reconstruction of the regulation of authority to determine the calculation of state losses in
corruption cases needs to be carried out through harmonization of laws and regulations that
emphasize the concept, authority, and mechanisms of proof. This reconstruction is carried out by
unifying the use of the term state loss as a consistent terminology in all laws and regulations, affirming
the BPK as the only institution that has the attributive authority to determine the amount of state
losses (single authority model), building a system of proof that is oriented towards actual loss and
carried out in stages based on proof of unlawful acts, errors, and state losses, and harmonizing these
regulations into the BPK Law, the Corruption Eradication Law, the Prosecutor's Law, the KPK Law,
and the Criminal Procedure Code. This reconstruction is expected to be able to eliminate overlapping
authorities, improve the quality of proof, create legal certainty, and strengthen the effectiveness of
eradicating corruption and recovering state losses.

REFERENCES

Ali, M. H. (2025). Status Keuangan BUMN Sebelum dan Sesudah Undang-Undang Nomor 1 Tahun
2025: Reorientasi Hubungan Keuangan Negara—Korporasi. Al Wasath: Jurnal limu Hukum,
6(2).

Anggraeni. (2020). Pembalikan Beban Pembuktian dalam UU TPPU. Jurnal Legislasi Indonesia,
17(1).

Argawati, U. (2026, April 02). Uji KUHP Soroti Penetapan Kerugian Negara oleh Selain BPK.
Retrieved Juli 06, 2026, from Mahkamah Konstitusi Republik Indonesia:
https://www.mkri.id/berita/uji-kuhp-soroti-penetapan-kerugian-negara-oleh-selain-bpk-24816

Asikin, Z., Suhartana, L. P., & Usman. (2019). Aspek Hukum Pertanggungjawaban Keuangan Negara
dalam BUMN. Jurnal Kompilasi Hukum, 4(2).

Asshiddiqie, J. (2010). Pengantar limu Hukum Tata Negara. Jakarta: Rajawali Press.

Dadi, A. F. (2011). Kepastian Hukum Status Keuangan Negara di Lingkungan BUMN Persero dan
Implikasinya terhadap Masalah Kerugian Negara dalam Penyelesaian Tindak Pidana Korupsi.
Yogyakarta: Fakultas Hukum Universitas Atma Jaya.

Erik Claes, W. D., & Keirsblick, B. (2009). Facing the Limits of the Law. Singapura: Springer.

Fajar, M. (2010). Dualisme Penelitian Hukum Normatif dan Empiris. Yogyakarta: Pustaka Pelajar.

Fuady, M. (2014). Hukum Perseroan Terbatas. Bandung: Citra Aditya Bakti.

Hartanto, Pura, M. H., & Senjaya, O. (2020). Hukum Tindak Pidana Khusus. Yogyakarta: Deepublish.

Indroharto. (1993). Usaha Memahami Undang-Undang tentang Peradilan Tata Usaha Negara.
Jakarta: Pustaka Sinar Harapan.

Juwana, H. (2019). Hukum Ekonomi dan Pembangunan. Jakarta: Rajawali Pers.

Lumbun, T. G. (2014). Pembaruan Struktur, Substansi, dan Kultur Hukum di Indonesia. Jakarta:
Sekretariat Jenderal Komisi Yudisial Republik Indonesia.

Manan, B. (2004). Teori dan Politik Konstitusi. Yoyakarta: Ull Press.

Marbun, S. (2003). Peradilan Administrasi Negara dan Upaya Administratif di Indonesia. Yogyakarta:
Liberty.

Mochtar, Z. A. (2017). Lembaga Negara dan Sengketa Kewenangan. Yogyakarta: Gadjah Mada
University Press.

Rahardjo, S. (2000). /lmu Hukum. Bandung: Citra Aditya Bakti.

Safitri, N. W., Sinapoy, M. S., & Jafar, K. (2019). Penetapan Kerugian Keuangan Negara:
Kewenangan BPK atau Badan Pengawasan Keuangan dan Pembangunan. Halu Oleo Legal
Research, 1(2).

Saleh, R. (1983). Perbuatan Pidana dan Pertanggungjawaban Pidana: Dua Pengertian DasarDalam
Hukum Pidana. Jakarta: Aksara Baru.

Satoto, & Fitria. (2022). Kewenangan Badan Pengawasan Keuangan dan Pembangunan Melakukan
Audit Investigasi Guna Menentukan Kerugian Keuangan Negara. Jurnal Wajah Hukum, 6(1).

Sebayang, M. (2020). Prinsip Hukum Pengelolaan Keuangan Negara Untuk Mencegah Tindak Pidana
Korupsi. Surabaya: Fakultas Hukum Universitas Airlangga.

Simatupang, D. P. (2022). Keuangan Negara dan Kerugian Negara: Perspektif. Depok: FH Ul.

Soekanto, S. (2006). Pengantar Penelitian Hukum. Jakarta: Universitas Indonesia.

Syamsuddin, A. (2011). Tindak Pidana Khusus. Jakarta: Sinar Grafika.

Utrecht. (1983). Pengantar Dalam Hukum Indonesia. Jakarta: Ichtiar Baru.




	Abstract
	INTRODUCTION
	RESEARCH METHODS
	RESULTS AND DISCUSSION
	Conflict of Norms in the Regulation of State Losses in Corruption Cases in Indonesia
	Conflict of Authority in Determining State Losses in Law Enforcement of Corruption Crimes
	Analysis of Decisions in Conflicts of Authority in Corruption Crime Cases
	Future Reconstruction of the Authority to Determine the Calculation of State Financial Losses

	CONCLUSION
	REFERENCES
	Agustiani1*,_Muhamad_Adystia_Sunggara2
	jeffagustiani186@gmail.com1*,_dr.m.dysti
	1,2Faculty_of_Law,_University_of_Pertiba
	Received_20_Jan_2026_•_Revised_22_Feb_20
	Abstract
	This_research_aims_to_analyze_the_legal_
	Keywords:_Judge’s_legal_reasoning;_corru
	INTRODUCTION
	Copyright_@_2026_Authors._This_is_an_ope
	Corruption_is_widely_recognized_in_Indon
	RESEARCH_METHOD
	This_legal_research_is_a_normative_legal
	RESULTS_AND_DISCUSSION
	Analytical_and_Theoretical_Framework_of_
	The_analysis_of_acquittal_decisions_in_c
	Legal_Considerations_of_the_Panel_of_Jud
	The_acquittal_handed_down_by_the_Corrupt
	CONCLUSION
	Based_on_the_analysis_presented_above,_t
	REFERENCES
	Cahyono,_Y.,_&_Ahmad,_G._A._(2024)._Anal
	Agung,_G._P._F.,_Sugiartha,_I._N._G.,_&_

