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Abstract

A form of cooperation between the government and business entities in providing infrastructure for the
public interest by referring to specifications previously determined by the government or parties
representing the government officially, where some or all of it uses resources owned by the business
entity, taking into account the distribution of risks between the parties involved in the collaboration .
Government cooperation with business entities for infrastructure development is outlined in the Build-
Openrate and Transfer (BOT) model. The research method that the author uses in this research is
normative juridical, namely research that examines written legal norms by referring to related legal
provisions. The prospect of implementing BOT in Indonesia legally can be carried out based on freedom
of contract and good faith, new regulations by the government, and the opening of Indonesia in the era
of globalization to contracts that have been accepted internationally. Economically, BOT can support
and facilitate development and business activities, whether carried out by individuals, companies, or
the government. The obstacles encountered in implementing BOT include the inadequate substance of
statutory regulations and law enforcement practices, including unsupportive jurisprudence. Convoluted
bureaucratic interference in the process of building public facilities, as well as the long BOT period,
which allows for changes in the parties involved in the BOT, creates doubts for parties who have no
experience as BOT recipients.
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INTRODUCTION

It seems that there are new financing institutions that are quite interesting and enrich global
economic law and have recently become known in Indonesia. The institutions in question include:
leasing, venture capital, build-own-operate transfer (BOOT), build-open rate, and transfer (BOT), which
need to be studied carefully. To overcome the shortage in terms of financing, the government can
involve the private sector in providing funds to finance the construction of infrastructure facilities.
Infrastructure development is a dominant economic driver in a country. A form of cooperation between
the government and business entities in providing infrastructure for the public interest by referring to
specifications previously determined by the government or parties representing the government
officially, where some or all of it uses resources owned by the business entity taking into account the
distribution of risks d between the parties involved in the collaboration. Government cooperation with
business entities for infrastructure development is outlined in the BOT model.

As institutions that have only just been implemented in Indonesia, it is assumed that they still
face problems in their implementation, both economically and juridically. In particular, BOT can be a
very attractive alternative for financing the construction of public facilities, whether managed by the
government or the private sector. This apparently attracted India to implement BOT for the construction
of Bangalore Airport, but then failed due to the content of the agreement which was not agreed upon
by the parties involved. BOT is an agreement between the government and the private sector as
investors, where the investor is given the right to build infrastructure during the BOT agreement period,
and transfers ownership of the infrastructure project to the government after the BOT period ends.

In Indonesia, Bots have also been applied in the construction of Sukarno Hatta International
Airport, Cengkareng for several facilities, including escalators (automatic stairs that connect the waiting
room to the aircraft), between PT. Angkasa Pura (BUMN) with PT. Bukaka. BOT is a promising and
prospective institution, but in its implementation, it still faces legal problems because there are no
specific regulations that are strong enough to regulate BOT, except for general provisions regarding
agreements as regulated in the Civil Code. The BOT agreement is not specifically regulated in law, but
it grows and develops in Indonesian economic activities, even the use of the term BOT is still varied,
some still use the original term for the word BOT and some have been translated as BGS (Bangun
Guna Serah). Other problems can arise due to economic calculations or bureaucratic obstacles in the
practice of implementing BOT.

RESEARCH METHOD

The research method that the author uses in this research is normative juridical, namely
research that examines written legal norms by referring to related legal provisions. Normative juridical
is legal research carried out by examining secondary data. Normative research or also known as
doctrinal research, provides an exploration of the applicable provisions regarding a specific matter.

RESULTS AND DISCUSSION
Prospects for implementing Build Openrate and Transfer

Before discussing the implementation of BOT, it is necessary to first understand what is meant
by BOT. BOT is translated as construction for delivery according to the Minister of Finance's Decree
Number 24B/KMK.04/1995, dated 02 June 1995 which first regulated the BOT Agreement. The decision
letter provides the following meaning:

"Construction for transfer is a form of work carried out between the land rights holder and the
investor which states that the land rights holder gives the investor the right to construct a building during
the build-for-transfer agreement period (Build Operate and Transfer) and transfers ownership of the
building to the owner. land rights after the build-to-handover period ends"

The basic consideration for implementing this bot is that on one side there are land owners who
want to use their land for business activities but do not have the capital, while on the other side there
are capital owners, both individuals and companies, who want to invest their capital and start a business
but do not have land to build a building on. This definition is actually limited if it is only related to land,
because the BOT could be carried out to build a building on or within an existing building/building so
that it is not directly related to the land. Therefore, a more general understanding is appropriate to use
to understand BOT. The most important characteristic of BOT is private funding. BOT is considered a
solution that can help with development funding problems. After building the project, the private party
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then has the right to manage or operate the project for a certain time, and with this operation the private
party makes a profit.

Ownership of capital goods and technology in a BOT will definitely in time pass from the hands
of the company that uses the BOT to the company that receives the BOT. So all the objects agreed
upon in the BOT will be transferred (transferred) to the recipient of the BOT at a later time according to
the agreement of the parties. Based on the description above, it can be seen that BOT is a type of
agreement, especially a business agreement. Several parties in the BOT Agreement are two parties,
namely the state and another party who is entrusted with the work to construct buildings or supporting
facilities.

According to Agnes M Toar: "Agreement is a multifaceted legal act in the sense that for it to
occur two statements of will are required. Included in this meaning. Both legal acts of marriage
(marriage), adoption of children as well as legal acts for borrowing and borrowing money, renting and
renting and legal acts for the formation of a national or international trading business (with foreign
partners), in other words, both contracts in the field of life and the field of business or field anywhere."

In order to create a business contract, three things need to be considered, as follows:

1. Form of agreement: Oral, written or official for

2. Which party should prepare the script and financial consequences.

3. Detailed matters included in a contract, for example: clear identification of the parties,

definition of the terms used, purpose and background of the contract, period of validity of
the contract and conditions for the contract to come into force.

Thus, general matters in a business contract are important for BOT, in particular details
regarding capital goods and technology, contract requirements and agreed time periods. Considering
the large risks that arise and the complexity of the use of state property in infrastructure development
through the BOT concept because its implementation consists of several stages starting from the
development stage, the operation/implementation stage, and the delivery stage, as well as various
regulations regarding infrastructure development through the BOT model still being spread, then its
implementation must be based on the principles of the agreement.

For comparison, it seems that the government of Karnataka, India is taking a tough stance on
using BOT; with the conditions desired for the construction of Bangalore airport not attractive to the
consortium of private partners, neither for the Tata group India nor for as well as investors in the L & M
Group from the Singapore consortium. Likewise, the contract term that is usually enforced in India,
namely 30 years, did not attract the Singaporean consortium (The Straits Times, 12 May 1997).

Juridically, it can be said that the prospect of implementing BOT is quite potential because it
opens up the possibility for parties to enter into contracts freely based on the provisions regarding
agreements in the Civil Code and on the basis of good faith. That the agreement is valid as law for the
party who makes it (article 1337 of the Civil Code), of course as long as it has been carried out in
accordance with the conditions for the validity of an agreement (article 1320 of the Civil Code). The
Indonesian government through the Minister of Finance has regulated BOT based on Minister of
Finance Decree Number 248/KMK.04/1995, dated June 2, 1995. In addition, the pressure of
globalization encourages companies/investors to implement forms of contracts that have been accepted
internationally.

Economically, BOT as a financing institution can develop into an important alternative to meet
capital, both for the government and the private sector, especially from foreign investors for countries
that are developing and experiencing financial difficulties.

Viewed from the perspective of legal subjects or parties who can utilize BOT, the possibility is
open for individuals, companies and governments (legal bodies). Thus, BOT has future prospects in
facilitating business activities. BOT has been utilized by the Indonesian government through BUMN PT.
Angkasa Pura with its partner PT. Bukaka to build several facilities at Sukarno Hatta International
Airport, including escalators based on the BOT. PT. Bukaka built the escalator then used it by obtaining
a lease from the company that used it and then after the agreed time expired it would be transferred to
PT.Angkasa Pura.
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Obstacles that parties can encounter in Build Operate and Transfer.

The first obstacle in implementing BOT is that there is no law that specifically regulates BOT
so it still relies on freedom of contract and good ethics. Minister of Finance Decree number
248/KMK.04/1995 is not sufficient for implementing the BOT. Because the parties in a BOT usually
consist of business consortiums involving various countries, it is inevitable that legal systems will clash
with different practical approaches, as well as the use of different languages and terms. Until now, the
Indonesian judiciary has no experience regarding BOT cases, so jurisprudence for this matter has not
been formed. In this way, the juridical factor becomes an obstacle and also provides prospects, as
explained in Chapter Il, part A above.

Government intervention, especially in the process of building facilities for specific purposes,
always involves complicated bureaucracy accompanied by conditions that are difficult for investors to
accept. If discussions regarding these conditions take too long, the companies involved will withdraw.
This is what happened to India in the BOT process for the construction of Bangalore Airport.

An extended period of time for a BOT can affect the understanding of the people or companies
involved as parties in the BOT, so this creates doubts for parties who have no experience as potential
BOT recipients. This is in line with what was stated by Sunarti Hartono, that Indonesia enters an open
economic system so that the international economy and deliberately occurring €conomic events that

occur in other modern countries directly or indirectly have an influence on Indonesia.

CONCLUSION

The prospect of implementing BOT in Indonesia legally can be carried out based on freedom
of contract and good faith, new regulations by the government and the opening of Indonesia in the era
of globalization to contracts that have been accepted internationally. Economically, BOT can support
and facilitate development and business activities, whether carried out by individuals, companies or the
government. The obstacles encountered in the implementation of BOT include the inadequate
substance of statutory regulations and law enforcement practices, including unsupportive
jurisprudence. Convoluted bureaucratic interference in the process of building public facilities, as well
as the long BOT period, which allows for changes in the parties involved in the BOT, creates doubts for
parties who have no experience as BOT recipients.
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